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i Francis, /ate Lord Biſhop of Rocheſter, on 
lf Thurſday the 9th of May. 


_—_ 


i | 

[1 oh May it Þ leaſe your Lordfbips, | 

I ESTES | A M of Connſel for this Reverend Prelate, and however unneceſs 
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rarher to make his Defence by ſuch weak Hands as mine, as if he was perſuaded, 
rhat his Cauſe needed not the Aﬀiſtance of Art or Experience, in order to move 
the 17ons, or to impoſe upon the Reaſon of his Hearers ; which he knows to 
be but @ 1179s cn to Perſuaſion, in compariſon of Truth and Innocency. 
He appears beto ec choſe, who (he hopes) will regard plain F.a&s and poſitive Law ; 
and Trath, notwithſtanding all the Hiſkdruncages of an unskilful Pleader, wou'd, Sh 7 
'.c hop'd, at laſt prevail. | '& | 
For my own part, ſince your Lordſhips have affign'd me foi” his Counſel, I ſhall 
be under no Apprehenſions of Danger or Diſpteaſure in performing my Duty 
p to him, in humbly offering every thiag I think neceſſary for his juſt Defence ; and I 3 
& will not doubt,but I ſhall be fully and favourably heard. And tho'it is his Lordſhip's « a 
We Misfortune to be already pre-judg'd in anotherPlace,and to be condemn'd without | 
Doors, by ſome few vulgar miſled Apprehenſions ; yet he hopes better "Things 
_of you, my Lords : He does not doubt, but that your Lordſhips, who in Matters 
of leſs Importance proceed with Calmneſs, Juſtice and Prudence, will be careful 
not to deviate from thoſe Meaſures, in a Matter which dema.nds the greateſt 


LY Caution and Deliberation; For it is the Caſe, the Reputation, the Liberty, the 
J;& Fortune, and (I was going ro ſay ) the Life of a moſt Learned P'relate ; becauſe 
vo ſome Circumſtances of this Bill are ſo cruel] and extreme, that it is little better 


* than if it had atfe&ed Life itſelf. | 
*F Every one that is a Friend to this Bill, muſt avow, that it is not to be offer'd 
without an evident and cogent Neceſſity. But,I hope,my Lords, (tho' the Grounds 
vl and Suggeſtions of it were true, and duly proved) yet that there is no ſuch 
* Neceſſity. | 
In order to diſcover whether there be any ſuch Neceflity or not, I ſhall conſider 
the End propoſed by this Bill, and then weigh the Means whereby *tis hoped to 
atrain thar End, and whether this Bill be a Means neceſſary or convenient to 
attain It. 
The End, I hope, is the Security of the Government, and the Execution of 
Juſtice, and it ought ro be purſued by all regular and lawful Means ; and there- 
| fore, before I ſpeak particularly to the Crimes ſuppoſed in this Bill, or the Proofs 
. which have been offer'd to make them out ; I ſhall beg Leave to ſay ſomething as | | 
ro the Manner and Method of this Fronpoing: Not that I ſhall preſume to , 
' queſtion your Lordſhips Power in ſuch Cafes: But, as on the one hand, we muft 
admir your Lordſhips may, and have in ſome Caſes exerted your Legiſlative Capa- 
city, in declaring that a Crime which was not ſo before, or by infliing particular 
or extraordinary Puniſhment on common and ordinary Crimes. Yet, on the other | 
hand, till that is done, I hope I am at Liberty freely to repreſent the Conve- 
niency, the Injuſtice, and the Imprudence of making ſuch a Declaration, or of ..- 
paſſifig ſuch a Law, in the Caſe now before you. If it ſhou'd become a Law, his wy 
| | _ | | Lordſhip _—_— 
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H:/ory of the 
Law, cap. 12, 


-to make him 


Wn [4 ] 
Lordſhip muſt diſpute it no longer, but ſubmit to it as juſt, whatever Hardſhips he 
may, in the Retirement of his own Heart, conceive introduced upon him, by it. 


| But, 'Thanks be to God, this is yet no Law, and that I am at full Liberty to repre- 


ſent the Injuftice and the Unreaſonableneſs of this Bill, and to ſay, this is not a 
proper Occaſion that needs or calls upon your Lordſhips to exert your Legiſlative 
Power. | 
I might here enlarge upon the Injuſtice of all Laws made ex poſt fatto, and for one 
particular Caſe or Perſon, and no other ; that they are againſt the Common Law, 
and the Common Right, which every one is entitled to, 1n the Place or Commu- 
nity where he lives ; becauſe Laws, in their Nature, ought to be Rules for the 
general Order, and Good of Society ; and natural Juſtice would ſurely in all ſuch 
Caſes ſtop the Precipitancy of your Lordſhips Reſolution,by this Queſtion, Againſt 
what Law hath he tranſgreſs'd ? If he hath tranſgreſs'd any Publick known Law, 
he is undoubtedly ſubject to undergo the Pains or Penalties enacted by it, when 
the Proof is duly and fully made which that Law requires. But if there is no 
ſuch Law yet in being, or if there is no ſuch Proof as that Law requires to ſup- 
poſe him guilty, will your Lordſhips introduce a new Lay, or a new Sort of Proof 
o? If theſe Methods are to be taken, the moſt innocent Man is not 
ſafe, and the wiſeſt Man cannot judge what is an Offence, or in what Degree, 
what Proof is neceſſary for his Defence, nor how he is to be try'd. And in vain 
does the Legiſlature every Seſſion provide Laws, if a particular Law or a particu- 
lar Proof is ſtill to be made, for every particular Purpoſe, not only contrary; to 
the Tenor of all the former ; but ſuch, as is not to be a Rule or Law in any other 
future Caſe whatſoever. 
Thus much I am ſure may be juſtly urged in any Place or Judicature in the 
World, againſt all ſuch Laws in general ; but much more as we are Engliſhmen, as 
we have Laws, which my Lord Bacon calls wiſe and juſt, that give to God, that 


give to Caſar, that give the Subject, that which belongeth to them. Not like thoſe 


of other Countries, impoſed upon the Subject at the Will of the Prince, before 
Probation or Tryal, whether they are fit and convenient for the Genius of the 
People ; or the Production of one Man, or of one Parliament in any one Age, 
but the Wiſdom and Experience of many Generations. 

And I am ſure one of the greateſt Excellencies of this Law, beyond that of 
other Nations, has been always efteem'd the common and ordinary Method of 
Tryal. It has ben always accounted the Birth-right of an Engliſh Subje& to be 
try'd per Pares, according to the known Courſe of the Law. | 

And therefore, the better to ſhew the Difference, and to evince the Hardſhip 
of this extraordinary Proceeding, I ſhall a little conſider the Nature of the ordi- 
nary Tryal; and tho' I might do this in the Language of Magna-Charta, and of 
many eminent :ancient Writers of the Law, I rather chuſe my Lord Chief Juſtice 
Hales, that great and good Man, whoſe happy Moderation between the Prero- 


gatives of the Crown, and the juſt Liberties of the Subject, can never be remem-_ 


ber'd by Poſterity, without the deepeſt Honour. He ſays, it is the beſt Tryal in 
the World, and one of the firſt Principles npon which our Conſtitution is erected. 
Here a Man has a legal Exception to any one of his Tryers, if they have any 
Dependence upon either of the Parties, are prepoſſeſs'dor prejudiced before they 
hear the Evidence. All the Evidence is given openly, in the Preſence of the Judge, 
Jury, Counſel, and Parties ; not in private, before a Commiſſioner or a Clerk, e as 
in Chancery, or by the Civil Law) where oftentimes a Witneſs delivers that, 
which he will be aſhamed to teſtify ore tenus, and wherein a crafty Clerk will often- 
times make a Witneſs ſpeak what he really never meanr, by drefling up his Evi- 
dence in his own Terms, Phraſes, and Expreſſions. Or a Man may depoſe in 
Writing, what the Fear of being fallified, or perhaps a better Recolle&ion wou'd 
not let him adhere to in open Court, where he has an Opportunity to corre&, 
amend, or explain his Teſtimony. 

Beſides this, (ſays that Learned Judge ) a Jury muſt all agree in their Verdi&, 
and are not to be concluded by a Majority ; and therefore, tho' in ſome Caſes, 
rhe Law don't poſitively require two, nor one Witneſs, viva woce ; yet the Credit 
of a Verdict is great, where twelve Men on their Oaths unanimouſly agree. 

'The Counſel on the other fide may be apt to reply upon me, with the frequent 
Abuſes and Corruptions of Juries. My Lords, I do agree, that may happen to 
be the Caſe, or it may happen that one more knowing or over-bearing Man among 
them, may ſometimes govern all the reſt. Bur, if the ſame may happen, and often 


does, in every Society or Number of Men, and the beft regulated Bodies in the 


World, ſurely that can never be a Reaſon to deprive a Man of his Common Right, 
and to lay aſide a moſt valuable Inftitution. , | 
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T am afraid, My Lords, this little has been too mnch, up6n. a point that fs 
little needs it; but the Love of ones Country, and its ancient legal Con- 
ſtitution 1s an honeſt Prejudice, which every one is apt to Indulge + and the 
Advantage of this Priviledge, every one that hears me, (I doubt not,) 1s in 
his heart ſufficiently convinced of, and would boldly inſiſt on it as his Birth- 
right in any caſe of his own, where his own Property, his Reputation, his 
Life, or his own Liberty was in the leaſt concerned. _ 

It isurged by the Council for the Bill, and indeed by the Bill it ſelf, that 
this is an Extraordinary Caſe, and requires an Extraordinary Remedy, where 
the Offender has taken care, by ſubtle Contrivances, to keep out of the verge 
of the Law, and the reach of all ordinary Proceedings, But if ſuch a cruel 
artificial Suggeſtion be allow'd to be a good Reaſon to deprive a Man of 
the benefit of the Law, no mans Lite or Liberty is ſafe, The ſame may be 
ſuggeſted of every (tender, and in every Offence : That a man endeavours to 
evade the puniſhment of the Law. The ſame may be ſaid with more juſtice 
of every one that pleads Not guilty, and inſiſts on his Tryal, that he en- 
deavours to evade the Law, becauſe ſuch an Accuſation or ſuch an Indi&- 
ment is found againſt him. And yet the moſt rigid Caſuift never yet main- 
tained, but that any man (though he knew himſelf to be a moſt guilty Cri» 
minal) might -plead Not guilty, and inſiſt on his Tryal. 

But if this cruel Artifice is to prevail, and this ſhould be a reaſon to. ex- 
ert ſuch an extraordinary proceeding: Wo! be to all Men of Sence and In- 


_ genuity, Nay, my Lords, if ſuch a notion is to take place, the Biſhop is in 


a much worſe condition than if Neyno were alive, or any other Witneſs 
would have depoſed, viva voce againſt him, all they wonld have had then. 
For even then, his Accuſation or Indi&tment muſt have been found upon the 
Oaths of Twelve Men at leaſt, he would haye had his legal Tryal, and his 
Challenges, This I fay upon a ſuppoſition that the Gentlemen of the other 
ſide may not allow his Lordſhip to be a Peer of the Realm; but if they do 
allow his right of Peerage before your Lordſhips Bar, and conſequently that 
he is intitled to a Tryal by his » tem) yet ftill he would have .had his legal 
Exceptions to the Teſtimony of the Witneſſes, there muſt have been Two 
Poſitive Witneſſes to the ſame Overt A& ; and his Accufation muſt have been 
found by Twelve Men at leaſt upon their Oaths; and after all, it his Lofd- 
ſhip ſhould have been found Guilty, he might move in arreſt of Judgment. 


All which benefits he is now utterly deprived of, by this method of pro- 


ceeding, . = 
We Thall be told (I doubt not) by the Counſel for the Bill ; that your Laord- 
ſhipsſit now in a Judicial Capacity ; that you are Judges of the Fact, as well 
as of the Law, No man will donbt, but your Lordſhips havea Judicial Capaci- 
ty, and have at all times moſt worthily exerciſed it, but yet I niyft beg leave 
to doubt, whether your Lordſhips are now properly ating in that Capacity 
or not? You have a Power, *tis true, in this method of Proceeding to cons» 
demn this Reverend Prelate, if gulty ; but not to ſave and acquit, if you 
are ever ſo well ſatisfied of his Innocency; and whether it be your Lordſhips 


| pleaſure to paſs or reject this Bill, I deſire to know of the Learned Council, 


whether it may be pleaded in bar of a Profecution in the Courts below, that 
he was anterfoits acuit, or auterfoits convi@ before your Lordſhipsz or whe- 
ther this Proceeding by Bill might be pleaden in Bar, even of an Impeach- 
ment for the very ſame Treaſons, or whether your Lordſhips Reſolution on 
this Bill (whatever it be,) would be any legal Eſtopel to any other Bill in a 
future Seſſion. No, my Lords, I humbly apprehend, it would not be a good 
Bar or a legal Plea, either at Common Law, or according to any rule or 
uſage of Parliaments ;and therefore we hope your Lordſhips will not do that, 
which after all cannot be a compleat or a final Judgment, and by that 


| means draw this Reverend Prelate into the danger of a double Trial, Whic 


I am ſure isnot only contrary ta the'rules of Law, butalſo of natural Juſtice, 
I have the more Conntenance in ſaying this, not only from, Hambden's Caſe 
but from the known Caſe of Fitzharris, who pleaded this very matter to the 
Juriſdi&tion of the Conrt of Kings Bench, that he was Tmpeagivd for tae ſame 
crime by the Commons of Erglaxd; but it was. the opinion of that Court 
with the advice of all the Judges, that he might notwithffapding be fg 4 
therez and in fa& wes tried and condemn'd by the Cquet. of, Kings Benct 
though: the Im ment was ſtill depending before your tordthips Houle 
But if yore ortfhipsare reſolved toproceed in your "giertne CApect opt 
my Lord Biſhop muſt after all has Wa of the ordinary methc fla ; , - 
1 * 6 - ; u 
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ſufter me to ſay what has been done, in former times, by former Parliaments, 
on the like Bills; and how light ſoever other Authorities may ſeem, we hope 
your Lordiſips will have ſome regard to your own Uſage and Reſolutions. 

There have been too many inſtances, 1 confeſs, my Lords; but thoſe, that 
can be in any degree juſtthed, may be reduced to theſe few. They are ſuch 


as pals'd againſt Pe:ſons dead, or fied from Juſtice, and did not render 


themſelves by the time appointed; or they have paſs'd againſt ſuch as were 


in aQual Rebellion, in dire& oppoſition to all methods of Trial, and in 


defiance to all Courts of Juſtice; or againſt ſuch whoſe Treaſons were fla- 


4 Inſt, 57, 


Tryal in Yoo. 
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grant and undeniable, but their Perſons above the reach of inferior Courts 
and Commiſſions, Thoſe few Sacrifices tothe heat and necellity of the times 
have bcen moſt of them revers'd with Infamy and Deteſtation, when Men 
were cool, and at hberty to hearken to the voice of Law and Reaſon, and 
began to conſider they had only preparcd Shackles for themſelves. Thoſe 
few melancholy inſtances, procured without dne Trial by an exceſs of Prie- 
rogative, of Perſons that have heen forth coming, principally becauſe it was 
the Will of a Prince, are not to be mentioned without Horror and Deteſtation. 
Such as thoſe, ſays my Lord Coke, anferat oblivio ſi poteſt, Hos. utcungue tegat 
filentium. Let ſuch groſs breaches and violations of the ſacred and unzl- 
terable Rules of Juſtice be forgot, if it be potlible; or at leaſt draw a Veil 
over them, and let them be buried in pcrpetual Silence. 

;But in all ſober reguJar times, a free 'Trial in the ordinary Courſe of Law 
has ſeldom been denied, cven where the Facts have been ſo Notorious as 
(one would think) almoit to need no Trial, and ſo Evident as to need no 
Proof: as the Regicides, except ſuch as fled from Juſtice, were admitted 
to Trial, noleſs than Twenty nine before. one Commillion of Oyer, andevery 
one, heard with patience in the ordinary Courſe. Even Felton, that 
Rabb'd a primier Miniſter in the execution of a high Commithon, though 
he confeſs'd the Fad, both before the Council and Court of Kings Bench, and 
Juſtified it as a publick Service to the Nation, in the moſt daring and impious 
manner, was brought to Trial, without ſuperſeding any of the ordinary me- 
thods and circumſtances of Juſtice. Indeed where ſome flagrant Crimes 
have been legally proved and determined in the Courts below, Parliaments 


have ſometimes thought fit to add to or heighten the degrees of Punithments. 
It was ſo reſolved in the Caſe of the Gunpowder Plotters, 5 November, that 


they were at firſt to be tried-at Law, and then the Parliament, (if need be} 
to add a Confirmation to it. Nay, that Reſolution went further, it ſays they 
were not competent Judges of 1t before 1t was found in the Courts bel w. 

I might mention the Opinion of Judge Dodderidge, the Mirror of Juſtice, 
Lord Chief Baron Atkins, &c. who ſays the Parliament is a Supream Court of 
Oyer, and that the proper ſubject of their Oy2r is ſuch Offences for whici 
right cannot otherwiſe be had, and to deal with Delinquents too hizh for the 
ordinary Courts. And, as I am before your Lordſhips Bar, I am very proper 
to mention the Reſolution of your Lordſhips Predeceſlors, in the Caſ: of Fitz- 
harris, who (as I before menti1on'd) was impeach'd by the Commons of High 
Treaſon : they retuſed to take him out of the hands of ordinary Juitice, 
and directed him to be proceeded againſt according to the Courſe of the Com- 
mon Law. pw x wb | x | | 

And what Opinion ſubſequent Parliaments have had, of my Lord Strafford's 
Bill of Attainder, beſt appears from the. words of the A& of Reverſal, by 
ordering all the Records and Proceedings: relating to it to be cancelVd and 
deſtroyed, that no remains of ſo evil aud, unjuſt a Preſident might be viſt- 
ble in after Ages, or brought into example to. any ones prejudice. / But cven 


in that deteſtable inſtance, ſuch Informations and Evidence were not ad- 


mitted, the Witneſſes were all examined viva voce upon Oath, and he was 
firſt adjudged Guilty, by way of Impeachment at the Bar of the Lords, be- 
fore there was any Order for a Bill. The very ſame method was. obſcrved 
in the Caſe of Arch-Biſhop Laud, and Articles fully proved againſt him, as 
they thought. IF it had not been ſo, even that Houſe of Commons, as bad 
as they were, and as thirſty as they were after the blood of tho'e Noble Pec- 
ſons, probably would not have ed thoſe Bills. But yet this latter In- 
ſtance of Arch Biſhop Laud never had the Royal Aſſent, and 'tis well known 


in Hiſtory, what deſperate Meaſures were made uſe of to induce the Lords to 


paſs it, and at laſt I think there were but Seven of your. Lordſhips whole 

Houſe, that were preſent when it was paſs'd, But if this Bill ſhould paſs, we 

muſt no longer blame and condemn thoſe Inſtagces; for this will,-an, ellen, 
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re-ena& them, and many othersz which the Wiſdom of former Parliaments 


have revers'd with marks of Infamy and Deteſtation. 


How much more is there to be {aid of Sir Fohn Fenwick's Caſe ? He had 
been Indicted upon the Evidence of two poſitive Witneſſes : There had been 
ſeveral preceeding Trials at Law, by which it manifeſtly appear'd that 
he was equally concern'd with thoſe that were found guilty, Sir * kny 
Fenwick had likewiſe withdrawn himſelf from Juſtice, and was ret:ken 
(a Circumſtance always urged as a ſtrong Preſumption of Guilt), He had 
protracted his Trial by Offers of Diſcovery, the reaſon of which afterwards 
appeared to be, that one of the King's Witneſſes might withdraw himſelf 
beyond Sea; and although that Witneſs was gone, yet his Evidence 
not only remained in Writing ſigned, and upon Oath, but was atteſted and 
confirm'd by fome of the Grand-Jury themſelves that found the Bill, and 
by others of the Petty-Jury, before whom that Witneſs had given the very 
ſame Evidence. 'There was a Proof likewiſe that he had attempted to cor- 
rupt the remaining Witneſs, as well as ſome of the Jury. Theſe were 
Circumſtances upon which that Caſe was founded ; no Man can ſay, but 
there was a reaſonable Evidence, tho' not ſtrily legal; one full and poſi- 
tive Witneſs, and many ſtrong undeniable Circumſtances ; and yet the Op- 
poſition, which that had in both Houſes, wa: very great ; whether the Rea» 
ſons that prevaild for the pailing of it, were ſufficient, becomes me not to 
enquire. Since it is {till a Law, I muft preſume them juſt, 

But is there any thing, my Lords, like that, in the Caſe now before 
your Lordſhips 2 Has there bzen any Attempt to withdraw from Juſtice, 
and yet that Honourable Committee have been pleafed to obſerve, his 
Lordſhip had notice that he was to be apprehended ſome conſiderable time 
before ? Has there becn any preceeding Trial, wn which my Lord Biſhop's 
Name was mention d« as an Agent, much les, (as this Bill ſuggeſts) a 
principal Manager and Director in the Conſpiracy? Or, in that one Trial 
which hath been, hes any thing appeared to derive the leaſt Suſpicion of 
Guilt upon him £ Can any one ſay, he has uſed any Methods or Artifices 
to avoid or protradt his Trial in the ordinary Courſe of Law * Has he not 
on the contrary (and as one of the ſtrongeſt Proofs and Convictions of In- 
nocency) ſought and- petition'd to be tried? Yes, my Lords, he has applied 
in all Courts, and in all Places, in the moſt earneſt and legal manner to be 
brought to Trial £ Has this Reverend Prelate uſed any indire& Meaſures 
to corrupt or withdraw a Witneſs? and yet Mr. Kelly, (who 1s the only 
P-rfon ſuppos'd capable of teſtifying againſt him) ?tis well known, had his 
full Liberty, even after his Lord{hips Apprehenſion, but wow'd not hazard his 
Recognizance by one Days Non-appearance. No, my Lords, nothing of 
that kind has b-en attempted to be prov'd, nor ſo much as infinuated in this 
Caſe, nor 1s there here before your Lordſhips ,any one poſitive Witneſs of 
any kind? Nor 1s thece the Sanction of any one Oath here; or any where 
elſe in any oae material Point againſt his Lordſhip? What need therefore, 
or what reaſon can there be for this Bill? Surely your Lordſhips will never 
pronounce a Judgment that ſhall afte& any Man's Life, Liberty or For- 
tune without ſome Oath, and on Circumſtances ſo widely different in every 
reſpect from thoſe of - Sir Fohn Fenwick. 41-7114 

And if this Caſe bears no Proportion nor Similitude with that of Sir Fobx 
Fenwick , I am ſure it. has much leſs, or rather none at- all, with any'of 
thoſe before mentiou'd. For we hope, after ſo long and full a Diſcovery. of 
the Conſpiracy, and thoſe many juſt Methods of Preparation againſt it, the 
Danger cannot now be fo great or cozent, as.to require ſo precipitate a Res! 
ſolution. His Perſon, your Lordſhips ſee, is ſafe and forth coming, and-the'! 
Courts of Law in their uſual and open Courſe ;;-and at this: time filled with. 
ſuch learned and reſolute Judg:s and Miniſters of Juſtice, - that they ars; 
equal and able-to deal with the. moſt bold and daring Offender, | vi 

There can be leſs reaſon therefore, none at all we hope, for your: 
at at this time to exert ſuch an extraordinary Method of pros. 
ceeding. y b- 4 BB ac 10%7 i YL 

Buf Tet is this further Objection againſt proceeding by Bill, that it makeg. 
not only your Lordſhips pronounce Judgment againſt one of your own 
Members, and a very terrible one too, but it makes the King himſelf, with-- 
out hearing one word of the Defence, in Perſon pronounce a Judgment up-; 
on his Subje&, which his own gracious Temper muſt be averſe. to, which the. 


? 


- Common Law therefore has wiſely left tobe pronounced by his Juſtices, evenin 
\ 


thoſe 


+] 


| thoſe Courts, where he is always ſuppos'd to be preſent. But in this Inſtance, 
there is ſomething, which muſt be ſtill more q-wmoy to him ; in that it is 


to exclude a Branch of Prerogative which His Majeſty moſt delights in, and 
it muſt be ſome _— to every good Subject to find His Royal Judgment 
ſo highly miſtruſted. | | | 

There is another thing, which 1 abs myſelf, your Lordſhips will ful- 
ly conſider; that if this Method of proceeding by Bill be encourag'd and 
grow familiar, it will put an end to one conſiderable Branch of Judicature, 
which your Lordſhips were heretofore fo juſtly jealous of, as not to admit at 
any time the leaſt Competition. - The Lower Houſe will hardly care to ap- 
pear auy more before your Lordſhips as Accuſers or Proſecutors, when they 
can ſv eaſily partake in your Judicial Capacity, And every ſuch Bill, (e- 
ſpecially againſt a Member of this Houſe) is a dire& Infringement and Dimi- . 
nution of that high and valuable Privilege, and will open a Door to ſome 
other Miſchiefs to the Peerage z which I had much rather your Lordſhips 
wou'd ſuggeſt to quantity. than Iexpreſs. It has been always doubted with- 
out Doors, whether your Lordſhips could begin ſuch a Bill againſt a Com- 
moner ; but I think it may be more juſtly doubted whether the Lower- 
Houſe can begin ſuch a Bill againſt any one of your Lordſhips, and, if this 
Bill ſhould have no other Conſequence, it will eſtabliſh this ſo far, as to 
bear no Queſtion hereafter, My Lords, I need not ſay, how much more pro- 
per it would have been, for the Lower-Houſe to have left this Matter entire 
to your Lordſhips z becauſe it has heen fo often refolv'd by your Lordſhips 
Predeceſlors, that the Houſe of Commons have no Power of Tudicature or 
Coercion againſt any one, but in Matters concerning that Houſe, Where:s 
this is a Caſe of Peerage, the Puniſhment, and the Excluſion of a Member 
of this Houſe. There 1s an Inſtance on your Lordſhips Journals, where the 
Lord Purbeck voluntarily ſnrrendred his Title and Dignity of Viſcount to 
the King by Fine, and yet your Lordſhips unanimouſly revers'd that Judg- 
ment, and declared, that no Place could judge of, or intemeddle with Dis- 
nities or Rights of Peerage, but your Lordſhips own Houſe, 

And thoſe my Lords of that Reverend Bench will ſurely conſider what a 
fatal Blow this Bill will give to the Diſcipline and Polity of the Church cf 


os They have more than ordinary Reaſon to be jealous of encreaſing 
+ 


Preſidents, and of introducing Methods of depriving Biſhops and Deans, 
hardly known to former Ages. The ancient Canons have already preſcrib'd 
Methods of judging, cenſuring, and depoſing Biſhops, and the Cafes when and 
where thoſe Methods are fit to be exercis'd. I don't ſay the Parliament cannot 
do this or any thing elſe which my think proper; but the Metropolitan, Theig 
Lordſhips know, 1s intruſted with this Power over his Suffragans, or a Pro- 
vincial Synod, And *tis plain the Law of England takes notice of no othcr 
Power, that can regularly deprive. For to. mention but this Inſtance, 1f 

an Ifſue ſhould be join'd, whether a Biſhop be deprived or not, the Court, 
where ſuch Iffue ſhould ariſe, could only write to the Arch-biſhop to cer- 
tifie. And to prove this Aſertion, I will not name Biſhop Stzllingfleet, or 
any of thoſe great Eccleſiaſtical Authorities, (ſince poſſibly they may be 
excepted againſt, as Perſons who have too much Intereſt in the Caſe to be 
impartial) but it 18 ſo laid down by my Lord Chicf Baron Atking, in his 


_— "IU Argument of Eccleſiaſtical Commiſſions, and by my Lord Chief Juſtice 


olt, _ the Court of King's-Bench, 1n the Caſe of Dr, Watſon, Biſhop cf 
St. Davids, | | | 

- All Precedents, my Lords, will increaſe, and the Scorn and Contempt of 
Libertines againft your Lordſhip's ſacred Order is too great to drop, or to 
forget a Precedent ſo grateful and pleaſing to them as this will be. Every 
one knows the Deſtruction of: the ſmaller Religious Houſes only gave way 
for that of the greater. A Time has been when their Lordſhip's Predeceſſors 
were all excluded and fequeſtred, and it has been attempted, even ſince the 
Reſtoration, to take away Deans and Chapters. I am far from apprehending 
any ſuch thing at preſent,and Ihope it will never enter into the Heart of any 
Man. But, my Lords, I confeſs I thought as little at this time of ſuch a Ball 
as is now before you, todeprive a Brſhop and Dean at once, not only of all his 
Dignities and Benefices, but from the Exerciſe of any part of his holy Ot 
fice and Fun&Qtion - And I will fay, that if this Bill ſhould paſs, and. Pl | 
_ of their Lordſhip's Aſſent, fuch a Defign will be readrel more caſy 


familiar, and much more unpitied, by all Mankind, "ONE : 


- 
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Give me Leave, my Lords, next to obſerve, with what Cantion and M6s 
deration other Parliaments have proceeded, even in thoſe Caſes where they 
have chought proper to exerciſe their legiſlative Capacity. LI pals over the 
Statute 7 HY. c. 19. for Impriſonment of Sir Thomas Coke, &c. and many other 
ſuch Caſes, which were too great and intricate for the ordinary Courſe of Law; 
but yet too low and inconſiderable to enter into this Compariſon. But the 
Stainte 8 7/7. c. 5. may be named, I am ſure, with that now before you, for the 
Impriſonm<nr of Counter, &c. concern'd in the Aſſaſſination Plot, againſt all 
whom there was ſome poſitive Evidence upon Oath. Tho' the Zeal of that 
Parliament can never be queition'd from an A& ſo full of Gratitude, and in 
ſu.'\ Ntrong Terms and Accents of Loyalty to the King, yet they did not at 
once, and at one ſingle Stroke, cut them off from the Land of the Living, and 
utterly deprive them of all the Neceilaries of Lite. The firſt Step that Parlia- 
ment took, was to pals an Act tor the Derainment of them for the Space of 
one Year only, not to the Forteiture and Deprivation of all they were worth, 
or to the Exciution of his Majeſty's Mercy, but even to leave a diſcretionary 
Power of Bailing within that time, to any fix of the Privy-Council, if they 
judged proper. Their further Obſtinacy and Impenitency occaſioning ano- 
ther A, 9 ///. 4. to detain them a Year longer, it was ſtill under the ſame 
Exception. At the end of that Term, another A& was made, impowering 
the King to detain during his Pleaſure, 10 7. 11. Afﬀter theſe, two other 
Acs paſled, impowering the late Queen and his preſent Majeſty to detain 
them. Whar the particular Reaſon ot theſe Alterations were, I cannot take 
upon me to determine, becaule the Ads themſelves are wholly ſilent ; but, my 
Lords, ſuch were the prudent and moderate Steps taken by former Parliaments 
even in that bold and wicked Conipiracy. 

I may alſo juſtly take notice of the Prudence and Clemency of the laſt Par- 
liament, when there was ſo loud and ſo general a Cry for Taltice, and when 
the Neceſſity of the Time ſeemed to require a more ſpeedy and extraordinary 
Degree of Puniſhment than the Common Law was acquainted with ; but 


with what Difficulty, with what ſlow Paces, anu with how many tender Cir- 


. cumſtances that Bill paſs'd? Your Lordſhips will eaſily imagine that the 
Perſons I here ſpeak of are the late Directors of the South-Sea Company. 

It would ill become me (my Lords) it I had Inclination, to inſult the 
Diſtreſſes, or to aggravate any of thoſe Gentlemen's Misfortunes ; but the 
Service of the Reverend Prelate now under Conſideration, requires me juſt to 
mention what a State of Canfuſion they had reduced the Kingdom to ; how 
many Thouſands have felt, and ti!l feel the pernicious Effe&s of that Scheme. 
Tho' their Crimes had no particular Appellation, or determinate Punifhment 
in our Law, yet the Civil, and the Laws of other Countries could have told 
us, That Crimen Peculatus, the Robbery of the Publick Money, was ſuch an 
infamous Tranſgreſſion, that the Puniſhment of it was Death, both in the 
Principal and Acceſſaries. How different and how mild was the Puniſhment 
inflicted by the late Parliament, in Compariſon of that, I need not mention ; 
and every one knows, how tenderly and ſparingly that Law has ſince been 
exccured upon them, and how much they ſtill enjoy of the Spoils and Plun- 
der of the Nation. 

Let us not then follow every Preſident that has been, but the juſt and 

rudent Preſidents of moderate Times, and of good and peaceable Reigns. 
Ye us not be ambitious to ſurpals the Proceedings of violent and arbitrary 
Men, which we or our Poſterity may have Cauſe to repent of hereafter ; but 
let us imitate ſuch only as are agreeable to the Law and Conſtitution, ſuch 
as are, grounded upon true Reaſon, and the Principles of exa& Juſtice. 


Having thus ſpoken as to the Method of theſe Proccedings in general, and 
ſhown (in ſome meaſure, I hope) that they are contrary to the publick Wiſdom, 
contrary to the known Rules of Law, and the common Right of the SubjeR, 
I ſhall, with your Lordſhip's Favour, next examine the Foundations and Sug- 
geſtions of this particular Bill. As for thoſe general Matters and Allega- 
tions with which it is introduced, and upon which the Counſel for the' Bill 
have ſpent ſo much Time; there is no Neceſſity, as we conceive, to anſwer 
to. We are here before your LordBipe only as Counſel for this wg +-0oY 
. | relatcs, 
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Prelate, one ſingle ſuppos'd Conſpitator ; and it would ill become us in the 
leaſt to controvert, that there has been a Conſpiracy formed and carried on 
by ſome Perſons Abroad, and by others at home, after it has been ſo foiemniy 
reſolved by both Houſes of Parliament. Nor can we deny, but that Mr. Lye 
has been Tryed, Convided, and Attainted of it : But we are yet to icck, 
how thoſe Things have any Relation to the Caſe now before your Lordſhips ; 
or how that unhappy Gentleman's Caſe comes to be connected and made Part 
of my Lord Biſhop's, as it is by this Bill, We may juſtly appeal to every 
one that heard or read that Tryal, whether this Reverend Prelate's Name is 
ſo much as mentioned in any one Line of it ; whether there are any Grounds 
to think, from any of that Gentleman's Papers or Examinations, that his 
Lordſhip was privy to, or in the leaſt concerned or acquainted with his 
Perſon, or his Intentions: And I dare fay, his Lordſhip is as much amazed 
at the Raſhneſs and Folly of his Schemes, as he deteits the Wickedne(s of 
them, Notwithſtanding which, it is his Misfortune to be charged in this Bill 
as a principal Actor and Director in the framing and carrying on of thoſe very 
Schemes and Deſigns for which that Gentleman has been Convicted. And 
as to the Cyphers and Papers of Plunket, I am as much at a Loſs to imagine, 
upon what Grounds zhey ſhould be given in Evidence againſt the Biſhop, 
fince 'tis not ſo much as ſuggeſted in the Bill, nor is there any thing 
throughout the Report or Appendix, that in the teaſt charges his Lordſhip 
with any Intercourſe or Correſpondence with him. 

It is ſtrange, my Lords, that Perſons Thoughts and Intentions, ſo widely - 
Ciſtant in all other Reſpe&s, ſhould yet center in ſuch unnatural Projc&s, 
and wild Undertakings, without ſome previous Diſcourſe, ſome Conſultations, 
or Acquaintance one with the other ; and yet as ſtrange and unaccountable 
as it 1s, this Reverend Prelate is charged in the very ſame manner by this 
Bill, with conſulting and endeavouring to raiſe an Inſurrection,-to procure 
2 Forcign Force to invade the Kingdom, and Correſponding with the Pre= 
tender and Perſons employed by him, knowing them to be ſo employed. 
And if theſe Fats, my Lords, had been duly and legally proved, I ſhould 
have very little to ſay in his Defence, but humbly intreat the Mercy and 
Compaſſion of this Honourable Houſe ; for they are Offences in themſelves 
ſo great, on the one hand not capable of Aggravation, nor on the other of 
Excuſe or Diminution, by any thing I can ſay. But it the Facts have not been 
proved in the Whole nor in Part, the bare Affirmation or Allegation of 
them, is only Brutum fulmen, and does his Lordſhip no more Harm, than 
any other innocent Man, whoſe Misfortune it is to fall under an unjuſt Ac- 
cuſation. Or if thoſe Circumſtances which have been proved, are not cri- 
minal in themſelves, they ſhall not, we hope, by Inferences and Deductions, 
be heightned into Crimes, and the Number or Complication of them ſhall 
never make them exceed their Nature. And, my Lords, we hope, that not- 
withſtanding all that has been affirmed, alledged, or proved, this Reverend 
Prelate can ſtill ſay, not only in the Form of Law, but boldly and with a 
ſafe Conſcience, and upon an impartial and ſerious Recolle&ion ſay, That 
he is Not Guilty of any one of the Charges contained in the Bill. That he 
is not conſcious to himſelf, of any one- Treaſonable or Irreverent Exprefſion, 
or of :iny one Degree of Offence committed by him, with reſpe& to any of 
thoſe Charges. He can ſtill ſay, That he has not ad&ed in dire&. Violation 


. of his Qaths and Obligations, nor to the Scandal of Religion or his Holy 


Fun&ion. I am ſure, my Lords, I ſhould not take upon me to ſay this tor 
his Lordſhip, or any Man alive, unleſs I thought, we had a full and poſitive 
Anſwer to cvery thing that has been ſaid, unleſs I was verily perſwaded we 
had a ſufficient and a legal Proof to encounter all that has been offered on 
the other Side; or unleſs my Inſtrucions told me, that many Things in the 
Courſe of their Evidence are utterly falſe and groundleſs ; falſe, I ſay, as we 
ſhall prove (if my Inſtrucions are true) by the fulleſt Proof, and the moſt 
ſatisfactory Evidence that is poſſible in the Caſe ; by ſuch Arguments and 
Reaſonings, as we think are clear and undeniable, by ſome Witneſſes we ne- 
ver ſaw nor heard of before, conſequently the more credible and impartial ; 
by others, whom I am ſnare we had no Opportunity to lead or inſtruct ; and 
all (as I am informed) glad, that it is conſiſtent with the Rules of your 
Lordſhips Houle, to receive tlieir Teſtimony upon Oath, In _ every 
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Circumſtance, ,every Part of the Evidence produced againſt us, your Lord= 
ſhips, in the End, we hope, will find, turn ſtrongly for us. 

There is one thing which I take tor granted trom the Nature of the Evi- 
dence that has been offered, That it is admitted as fully by the Counſel for 
the Bill (as if they had ſaid ſo in expreſs Terms) that there is no les2! Evi- 
dence againſt his Lordſhip in all they have offered ; or elſe this extraordinary 
Mecerhod of proceeding, and this new ſort of Evidence had never bcen ſet 
up. Nay, I am ſure, it is a ſort of Force upon thoſe Learned Gentlemen, 
ſo well verſed in Methods and Notions of Law, to maintain ſo many groſs 
Paradoxes, wiich have nor the leaſt Colour of legal, or even a reaſonable 
Evidence, and would never be allowed, they well know, in any Court of 
Law or Equity. And tho' your Lordſhips have been pleaſed to permit thoſe 
Papers and Letters to be read, your Lordſhips did not (as 1 apprchend ) 
fivally declare or determine them to be Evidence; but were willing to hear 
all Things, and afterwards judge how far it was reaſonable or fitting to 
admit them 2s Ingredients in your Lordſhips Judgments. And whatever Opi- 
nion your Lordſhips might be of on the two former Bills, as we are Stran- 
gers to them, ſo we hope we are not precluded from offcring. any thing fur- 
ther, why they ought not to be allowed in this Caſe. If it be your Lordſhips 
Pleaſure at laſt to adhere to that Opinion, or to reſolve the like in this Caſe, 
we mult ſubmit. 

If there is any thing certain ih Law, or agreeable to Reaſon, it is this, 
That in all Criminal Charges, the Evidence ought to be clear and poſitive ; 
and that the higher and more heinous the Nature of the Charge is, the more 
clear and undeniable the Evidence ought to be by which a Man is conviced. 
Now I beſeech your Lordſhips to conſider at one View (as far as it is poſble 
in ſuch various and perplexed Facts) the Methods made uſe of to prove his 
Lordſhip guilty, and what they have offter'd to your Lordſhips under the Name 
of Evidence. Where Words have been capable, and ſometimes where they 
have not been capable of two Senſes, an arbitrary and invidious Interpretation 
has been put upon them. Where Words have been plain and proper for the 
Occaſion, and which conſidered ſeparately by themſelves, it was impoſſible to 

ut a criminal Gloſs upon, the Writer is ſuppoſed to have ſome myſterious 
Meaping or double Entendre, or elſe they are complicated and thrown toge- 
ther with thoſe which will infer ſome criminal Meaning. In other Letters the 
Names and Words relative to Men, are ſuppoſed to be uſed for thoſe of Wo- 
men, and the proper and uſual Appellation of Women, for thoſe of Men ; and 
becauſe one fictitious Name will not anſwer all they would have it, the Names 
are often ſhifted, one and the ſame Perſon is ſuppoſed to paſs under ſeven or 
cight different Denominations; and often two or three Names in the ſame 
Letter, within the Compals of two Lines one to the other, are urged to ſtand 
for the ſame Perſon. Some Letters which are writ of another, and ſpeaking 
in dire& Terms of a third Perſon, they would have to mean the Writer him- 
ſelf, tho' as often without any Name, Dare, Subſcription or Superſcription at 
all. Books of Accompt, Manuſcripts, and common Mercantile Terms, which 
ſeem proper for the Perſon and the Occaſion of the Correſpondence ; and the 
Name of Stocks, which every qne knows the true Meaning of, and carries all 
the Appearance of Reality, are very particular and exa& in the current Prices 
at that time, by a new kind of Metaphor are to be taken in an 111 Senſe. 
Others, which are only to be informed of the Diſtemper of a Friend, the Va- 
riations which happen in it, and the Opinion of DoGors upon it, by a ſtrange 
and arbitrary Conltruction are applied to explain very different Purpoſes; and 


as if they were ſuſpicious even of their own Suſpicions, and diſtruſiful of theſe 


Explanations, they call in Aid ſeveral disjointed Fragments, Extracts, and 
Scraps of Papers, which no Man but themſelves can tell what to make of ; and 
when there happen to be ſome Words which cannot be reconciled with ſuch 
a Conſtrucion, or the Uſes which they would make of them, they are totally 
omitted, and we are told they are not material, or not yet decypher'd, or not 
legible in the Original, but your Lordſhips and the World ny. intend them 

to mean ſomething criminal. 
My Lords, if ſuch foreign Suppoſitions, Gloſſes, and Intendments; ſuch 
nnnatural Conſtructions, falſe Inferences and Innuendo's, are to be admitted 
as 
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as Evidence, and deferre the Name of Proof, I muſt confeſs they have given 
you ſome. If the Whimſies and Conjeftures of Decypherers, the Hearlays and 
Reports of third, fourth, and fitth Perions are to take place in your judictal 
Proceedings, inſtead of that plain, honeſt, and poſitive Proof, which the Law 
requires; or if the Number of Facts and the Varicty of Circumſtances could 
make them alter or Exceed their Nature, I muſt confeſs, they have oftcred jome 
Things worthy of your Lordfhips Conlideration. 

But if it were your Lordſhips Pleaſure to conſtrue Things according to the 
moſt natural! plain Senſe and Import of the Words, as others would have 
underſtood them, and in ſuch a Senſe as the Writer probably meant them, or 
in that juſt manner which your Lordſhips have hitherto done on criminal Pro- 
ſecurions, no one can ſay they have ſhewn one degree of legal or reaſonable 
Evidence to prove any one Suggeſtion in the Bill. 'This I mult humbly aſlert, 
and I think no one can diſprove my Aſlertion. 

Thus far in general of the Proots that have been offered ; bur I ſhall, under 
your Lordſhips Favour, ſpeak now more particularly to them, and ſhall be fo 
far from abridging or ſliding over any thing that has been ſaid, that I am wil- 
ling every thing thoſe learned Gentlemen for the Bill have been pleaſed to 
offer, or that Honourable Committee have obſerved 1n their Report, ſhould 
have its full Weight, and be pur in the ſtrongeſt Light againſt us. 


It has been obſerved that there were three ſeveral Methods and Times fixed 
for the Exccution of this intended Conſpiracy. 5 

The firſt was to have procured a regular Body of foreign Forces to invade 
the Kingdom at the time of the late Ele&tions (which were from the middle 
of March to the middle of April 1722.) 

But have they ſhew'd your Lordſhips any Evidence, or even one Paſſage in 
the Report of that Honourable Committee, that particularly charges his Lord= 
ſhip with being privy to any one of theſe three Deſigns thus generally and 
roundly affirmed ? He 1s not charg'd with being privy to either of the three 
Mcmorials to the Regent for Forces. The only Paſſage that can be pretended 
to contain any Imputation of that kind is in the Letter ſign'd 1387 to Jackſon, 
which, they ſay, there is reaſon to believe was trom my Lord Biſhop to the 
Pretender; but this we hope in the Courſe of our Evidence effeRually to dif 

rove. 

: The ſecond Deſign was to have made an Attempt at the time it was believed 
his Majeſty would go abroad ; but all that is infinuated in relation to his 
Lordſhip 1s contained in two or three obſcure Paſſages relating to one Jones, 
in Letters ſaid to have paſſed between Dzi/on, or his Secretary and Mr. Kelly ; 
which Paſſages being ſomething ambiguous, are interpreted in an ill Meaning, 
by Hearſays from Neyno and Pancier, and Plunket's Cypher; but cannot, with= 
out the greateſt Abſurdity, be thought to relate to his Lordſhip. 

T wo of theſe Paſſages relate to Remittances of Money, which they inſfinuate 


. the Biſhop was to furniſh; but it amounts in the whole to no more than the 


bare Hearſay of one Man, and an arbitrary Interpretation of ſome Expreſſions 
in the Letters of two others (to either of which his Lordſhip has not in the jeaſt 
been prov'd privy) and the Whole depends upon a Suppolition that Foxes here 
and elſewhere in the Correſpondence means him; which depends again upon 
another Su»poſition, that the Biſhop dictated thoſe three Letters of the 2oth 
of April, one of which is ſigned Jozes; a Suppoſition which we hope likewiſe 


to prove abſolutely falſe, and by that means ſhake the Foundation of the whole 


Charge. 

The other Paſſage is in a Letter from Dillox's Secretary to Kelly, about 
Jones's fitting and providing himſelf with Saddles, which by the ſame Methods 
15s explained to mean Soldiers and Regiments, which his Lordſhip is ſuppoſed 
to have undertaken to procure; and if the Words are to be taken in that 
Senſe, and applied to him, he muſt likewiſe be ſuppoſed to have undertaken 
to be at the head of them; which, conſidering his Lordſhip's Fun&ion, Age, 
and Infirmities, is ſo abſurd and ridiculous, that inſtead of ſpending more of 
your Lordſhips Time in anſwering of it, I ſhall only make uſe of it hereafter 
as one Inſtance (among many others) to ſhew, how much they are miſtaken in 
affirming, that wherever Joxes is named, his Lordſhip is to be origin” 
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The third and laſt Deſign, tho' I muſt confeſs the moſt Enormous, if ;£ 
were true, becauſe part of it was the Seizure of his Majeſty's Perſon, was 
to have been put in Execution at the breaking up of the Camp. But, I 
am ſure, there 1s not one the leaſt Hint throughout all this voluminous Afair, 
that his, Lordſhip was concern'd or privy to that. | [a 

And therefore 'tis ſurprizing to think, upon what Grounds his Lordfhip 
can be (as he 1s in the Preamble of the Bill) charg'd with having been 
deeply concern'd in forming and directing this Confpiracy. Which, as 
your Lordſhips have heard, conſiſted of thoſe three fyersl Defigns The 
Counſel, indeed, for the Bill have endeavour'd by divers' Methods and 
Reaſonings, by ſome little Circumſtances, and ſeeming Probabilities, to 
charge upon his Lordſhip 1n general ſuch a Correſpondence : And they may 
all be reduc'd to theſe four Heads, 

1/2, Hearſays. | | 

2d, The three Letters, ſaid to be diftated by his Lordſhip, and wrote by 

Kelly to Lord Mar, Dillon, and the Pretender. | 
3d, Two Letters, ſaid to be wrote to the Biſhop. 

4th, The Co-incidences of Circumſtances, Times, and Names, in the inter- 

cepted Correſpondence, to induce a Belicf of the before-mention'd Hear- 
 fays, and ſuppoſed Facts, 

To all which I ſhall endeavour to give ſome Anſivers, 

But before I enter upon theſe Particulars, I ſhall beg leave to obſerve 
to your Lordſhips, that if ſuch Evidence is to be conntenanced, it will be 
in the Power of any two Men, the one in England, the other Beyond ſea, 

etting an Account of the Circumſtances and Motions of a third 
Perkin by an artificial intercepted Correſpondence, to raiſe what Suſpicious 
of him they pleaſe ; and yet he be all the while Innocent and Ignorant of 
what is doing. Whether that is the Caſe here, I ſhall afterwards ſubmit to 
your Lordſhips Judgments, 

But it is very remarkable, that in all the intercepted Correſpondence to 
and fro, there are no Footſteps or Deſcriptions which any ways point out 
to or of whom they are written, but thoſe alone which are ſuppoſed to re- 
late to his Lordſhip; and in them, as the Counſel obſerve, Things are 
{aid and done in ſuch a Manner, and with ſuch particular Circumſtances, as 
lead directly to him, and him only. And this being fo contrary to the Cau- 
tion and Reſerve practiſed in all other Inſtances, carries in it ſome manifeſt 
Marks of Fraud and Contrivance. 

This Remark I humbly apprehend to be the ſtronger, becauſe there has 
been no Proof of any-particular Meetings or Conſultations with other Perſons 
towards carrying on theſe Deſigns. And how a Man can conſpire with himſelf, 
I know not ; except that it is barely alledg'd he was a Member of the Burford 
Club, the Falfity of which Afﬀertion that Honourable Committee themſelves 
ſeem ſo ſenſible of, and by that Indulgence and Enlargement which one of 
thoſe Noble Perſons (tho' fad to be the Chief of them) has ſince met with, is 
now {o well underſtood, as to neea no manner of Refutation, 

I may alfo as juſtly obſerve, that there is no one Witneſs againſt this Re- 
verend Prelate of any one Criminal Act or Exprefſion from the Time of his 


Majeſty's Accethion to the Throne, tho' one of the Counſel (as your Lordſhips 


may remember) was very particular about the Manner of his pafling of the 
1oth of Juze, which the Coachman gave them an Account of for four Years 
together ; and-(though all his Papers were ſe1z'd) not one Letter, or Paper, 
under his ownHand, produced of a Criminal Nature, or pretended to have been 
{een or intercepted. Not any one Letter intercepted, that is pretended to have 
been written to him, much leſs any prov'd to have been receiv'd by him, the 
Matter of which appears to beTreaſonable, or any ways Criminal, My Lords, 
I myſt own agreat Conſequence 1s drawn by that Honourable Committee, be- 
cauſe a great Quantity of Letters and Papers were found dated before the Year 
1712, This very Objection was made in the Accuſation of his Lordſhip's 
worthy Predeceffor, and a flight Anſwer ſatisfied his Examinants; and the plain 
Reaſon 1s, that his Lordſhip at that Time had a ſettled Correſpondenes with 
many eminent Men on Matters of Learning, which he eſteem'd ſo valuable 
as to preſerve ; but fince the finithing cf thoſe Controverſies, he had lefs 
occation to write, and his Lordfſhip's Merits having call'd him up to a more 
high and buſy Station, he had leſs Opportunity to write, and he that writes 
little, will receive but little. From that Year therefore (they juſtly ob- 
ſerve) few of any conſequence wry found, and even thoſe few, af no 
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other than what are printed, and as yet produc'd) we beg leave to ſay, arc of 
no conſequence at all to ſupport the Inference drawn from it. | 

The firſt, I think, 1s from a great Lady , but ſo general and uncertain, 
t!:at 1t does by no means warrant the Conclution drawn from it ; for it does 
10t {0 —_—_ as appear to have been a Letter, or what it was that was enclog'd. 
And I befeech your Lordſhips, what more can be inferr'd from Captain 
Halſted's Letter, the Contents of which is no more than that a Neighbour, as 
Captain Halſtea was to the Bilhop, deſires Leave to Dine with his Lordſhip 
on a Thurſday, which was his Publick Day, in Company of 20 other People? I 
muſt confeſs they have laid a Streſs upon the Character of the Man in 
their Opening, but nothing more has been prov'd, than that he was in a Ship 
by ſome Name different from his own. Another Letter that was ſaid to be 
found among his Lordſhip's Papers, was that directed to Dubois. But this 
(my Lords) I ſhall beg Leave to reſerve for a more proper Occaſion. 

I ſhall now conſider the Four ſeveral Charges againft the Biſhop : And the 
Firſt ariſes from Neyzo and Pancier's Informations, all mere Hearlays ; 
ſome from Living, and ſome from a dead Perſon ; but poſitively and exprefly 
denied by the living Perſons, from whom ſuch Informations are ſuppoſed 
to have come. 

All Pancier's Informations ſay, relating to this Reverend Prelate, is, 
That one Skeen told him, that the Biſhop of Recheſter had the principal Di- 
rection of the Conſpiracy, and that 200000 /, had been rais'd and put into 
his Management. 'This Skeen, it ſeems, 1s {till in Cuſtody, and your Lordſhips 
will hear how far he will ſupport this Charge. | 

Tho' the very Accuſation itſelf, we beg leave to call Abſurd and Incredible , 
that ſuch a Sum of Money as 200000. could be rais'd and depoſited in one 
Man's Hands, and not yet traced up to ſome of the Contributors, or to the 
Hand where it was depoſited, eſpecially when it is charged upon a Perſon 
not uſed to deal in Merchandizes, or Remittances. Though the Counſel for 
the Bill have flid over this, yet being often repeated in the Report, as if 
there had been ſome Weight 1n it, I thought my ſelf oblig'd to take Notice 
of it, tho! it 1s {o incredible, I confeſs, that it is ſcarce worth removing. 

Of Neyno's Informations, your Lordſhips may obſerve there are Four, but 
none of them ſworn to, nor ſigned; and it was expreſly reſolved, in Lord 
Audley's Caſe, by all the Judges of England, that no Examination without 
Oath ought to be read, except of the Party himſelf that is tried. They are all 
either of a Date ſubſequent to his Lordſhip's Commitment, (and therefore 
till then thought 1nconſiderable, and not worth reducing into Writing,) or 
elſe they are of no Date at all. One of the Two without a Date, appears mant- 
feſtly to have been taken after he was ſeiz'd, and brought up from Deal in 
September, which ſufficiently ſhews that juſt Diſtruſt there was at that Time 
of his Credit z that on the 27th of September, was on the Day before he drown'd 
himſelf ; and both, when heis known to have been under the greateſt Terrors 
and Apprehenſions, in that he was not able to make good what appears by 
the Paper (mark'd E. 11, and found afterwards in his Pocket) to have been 
undertaken by him, or required of him. It 1s not ſaid, as to one of his Ex- 
aminations, before whom it was taken : Another of them, and the only one 
they now think fit to make Uſe of, 1s an Extract only from three other Papers, 
and ſaid to contain the Subſtance of them ; but the-Papers themſelves, out of 
whichit was extracted, dono where appear. And there are ſome Particulars 
in the Report of that Honourable Committee, which he 1s ſaid to have con- 
feſs'd, which do not appear in any one of theſe Examinations, and are of 
ſuch a Nature as to aftect the Credit of all he ſaid, and (if produc'd) would, 
we doubt not, in other Reſpects entirely blaſt the Credit of his Teſtimony. 
And, my Lords, if the Examination ofa Man 1s thus to be taken to Pieces, the 
Antecedents and the Conſequents left out, Treaſon (and what not) may be 
made and inferred from the moſt innocent Things and Exprefhons. 

But his Examination, even as they lie in the Appendix, are full of Incon- 
ſiſtencies and Abſurdities : Inconſiſtencies, I mean, not only with Paxcier's, 
and the, Depoſitions of other Perſons, but even with themſelves. For Pax- 
cier ſays, little paſs'd in Writing in the Condudt of the whole Afair : Neyzo 
ſays, there were many Bundles of Letters that Mr, Kelly brought with him 
from France, and which he had ſeen him write at ſeveral Times. But yet 
they are much more inconſiſtent with themſelves; for inſtance, Neyno ſays, in 


his Examination, mark'd E.7, that he had ſeen ſeveral Letters written og 
Al 
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and ſent to him from Paris, and other Parts, but they never contain'd any thing 
material, and, yet in E. 8. he ſays, that he had ſeen ſeveral Cyphers of | 
Kellys, and ſeen him make uſe of them z and that Kelly with great Freedom 
acknowledged they were for carrymg on the Correſpondence with the Pre- 
tender's Agents. Whereas it is utterly mcredible that a Man, who had 
really been ſo communicative in his Diſcourſe, and of his Cyphers, ſhould 
yet be ſo reſerv'd as to hide from him any thing material in his Letters, In 
the very ſame Examination, (he ſays) he was ivell acquainted with one Watſon, 
7: e. the late Earl Marſhal, and lay feveral Nights with him, but after all his 
Intimacy, at laſt it comes out, that he did not know oy who he was; 
'There are fome other Inconfiſtencies, which have been already taken notice 
of by Sir Conſtantine, which I ſhall not repeat. TRIS Re 
But, my Lords, if the Perfons and Credit of Neyzo and Pancier were unexcepti- 
onable, yet what they ſay is only Hearſay, or mere Affirmation ; and was ever 
that allow'd as Evidence in any mater1al Point by any Law, or in any Court in 
theWorld ? 'Tis exprefly reſolv'd in theTryals of Langhorn and Lord Ruſſel to be 
no Evidence; and it 1s the firſt Time it ever receiv'd ſy much Countenance as 
| to be read in Judicial Proceedings ; and I dare fay, there 1s no ſuch Practice in 
| the Court of Tnquifitions abroad, Even common Fame and Reputation is but 
of little Weight in any Caſe that I know of, It Way, my Lords, be a 
ſufficient Ground for an Officer of the Peace, in ſome few Caſes to Arreſt a | 
Perſon, or for a Vigilant Miniſtry to make Enquiries, 7. e. to Accuſe or | 
Apprehend ; but was never yet allow'd to be a Guide in Judicial Proceed- 
ings, or to Condemn any Man in any Criminal Caſe whatever. But even when 
the Commons (in the Caſe of the Duke of Buckingham, 1 Car. 1.) had declar'd, . 
that common Fame was a good Ground of Enquiry, it was complain'd 
of, and the Commons afterwards receded from it, and proceeded upon the 
Examination of Witneſles, and other Evidences, and inevery Article of their 
Accuſation the particular Facts are expreſs'd, Much leſs will your Lord- 
ſhips allow the Hearſay of one ſingle Man, and only Extracts of that Hearſay, 
to be of any Weight ; nay, to be of more Weight and Authority now he is 
dead, than if he were living; for if he were living, and could only de- 
poſe by Hearſay, no one ſurely can ſay it would be admitted as Evidence ; 
but fince he is dead, and we have no Opportunity of Croſs-examining of 
him, why ought not his Lordſhip to have the Advantage of it? as was re- 
ſolv'd in the Caſe of the King againſt Pain Or like the known Caſe of 5 Mod. 
a Man dying in Execution , the Law 1s ſatisfied, and his Creditor is Rep-157- 
without Remedy, And it cannot be deny'd, but if one of our Witneſſes 
had died, and a Perſon had taken Minutes of what he could ſay, we 
ſhould not have had the Benefit of his Teſtimony ; and where there is 
the ſame Reaſon, there ought in Juſtice to be the ſame Law and Con- 
ſtruction. And yet this 1s the Foundation and Sapport of the whole 
Charge againſt his Lordſhip. It is upon this Man's Examination ſingly 
that it 1s affirm'd, among other notorious Untruths, That the Pretender 
rely'd more upon Advices from the Biſhop, than from any other Perſons, But #, g. 
this, and whatever elſe 1s in them, with Submiſſion to your Lordſhips, 
amounts to no more than this, That Neyzo was heard to ſay, what he heard 
Kelly ſay, what K-lly muſt have heard ſome other Perſons ſay, what 
they had heard the Pretender ſay, what neither they nor any one elſe 
ever had reaſon to ſay. 
F But, my Lords, there is ſtill ſomething more ſtrange in what is now 
attempted ; for the Perſons of whom *tis pretended they heard all this, 
? and into whoſe Teſtimony it muſt all be refolv'd, are now both living, 
and are fo far from ſupporting what *tis pretended they have heard from 
them, that they abſolutely deny and contradict every Word of it. One 
of them has already done it” ( if my InſtruQtions are true) in the moſt 
{olemn Manner at your Lordſhip's Bar, and the cther is now ready to 
do the fame. . And Neyzo was fo conſcious to himſelf of the Falfity of 
what he had faid, that he loſt his Life to avoid the Puniſhment that 
might otherwiſe have fallen on him, ( for his Flight, my Lords, can ad- 
mit of no other Senſe or Conſtruction.) He could not apprehend himſelf 
in Danger, if what he had ſaid was true; but on the contrary, had reaſon to 
expect Rewards, if he could make out the Truth of his Information. 
Charity forbids me now, my Lords, to ſay any more of him, unleſs it 
be thought requiſite to prove the Falſity of his Information by his own 
free and voluntary Confeſſion, often repeated and confirm'd to Strangers 
. | and 
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and indifferent Perſons. And (if my Inſtructions are true) we have thoſe 
that will ſpeak moſt fully to it. | | 
This is the firſt and the principal Part of their Proof, and if we take 
away this Foundation, all the mighty Superſtructure raiſed upon it muſt 
fall to the Ground, and alt thcir. corrcoborative Proofs: and concurrent 
Circumſtances muſt come to nothing, | 


| The Second Head of Accufation againſt his LorIſhip, is, from three 
Letters ſuppos'd to be dictated by him of the 2oth of April. The firſt 
fo Chivers, interpreted Dillen, ſign'd by the Name of Foxes ; the ſecond, 
to Muſgrave, interpreted Mar, 1ign'd Dlington ; a third to Jackſon, explain'd 
to mean the Pretender, ſign'd 1378, and ſometimes *tis printed 1387 g 
and therefore which of theſe two 1s right I cannot tell. 

Before I ſpeak of the Letters themſelves, I ſhall mention one Word as 
to the manner of their Conveyance : They are ſaid to be enclos'd in a 
Packet to one Gordon of Bologn, in a Letter from Kelly himſelf, ſent by 
the Ordinary Poſt, and ſign'd with a Name, which they ſay, he moſt uſta]- 
ly fign'd and went by. This 1s {6 improbable, that out of eight or ten 
Names, they are pleas'd to give him, that he could bethink himieIf at that 
Time of no other Name to ſign a Letter encloſing three of the utmoſt 
Conſequence, and is fo inconſiſtent with that Caution and Subtlety all 
along inſinuated in this Correſpondence, that it almoſt needs no Confu- 
tation, But yet (if my Inſtructions are true ) Mr. Gordon, to whom they 
are ſaid to have been directed, and the only indifterent Perſon in the 
Caſe, and can be under no fort of Influence from hence, has atteſted upon his 
Oath, that there-was no ſuch Letter, or Packet, ever came to his Hands. 

And ſuppoling theſe Letters were ſent, as they ſuppoſe, to the Perſons 
they ſuppoſe, and dictated by the Perſons they fuppole ; is there one Paſ- 
ſage in them of ſuch a Criminal Import, as would be ſufficient to 
found an Indictment at Law? If there 1s not, they are not to be made 
Criminal by Arguments, Innuendoes, and Implications. The Cafe of Sir 
Samuel Barnardiſton, already mention'd by Sir Conſtantine, 18 expreſly in Print, 
and the Reafon given for the Reverſal of that Judgment (as appears by your 
own Journals) is, becauſe the Information was grounded upon Letters, which 
in themſelves were not Criminal, but made fo by Innuendoes, and forc'd 
Conſtructions. There 1s Crosbys Caſe, to the ſame purpoſe, before the 
Court of King's Bench, in the Year 1695, who was indicted of Treaſon 
and the Overt-Ads, laid in the Indi&tment, were for inviting the French 
King to Invade the Kingdom, and by ſending Letters and Inftructions, 
how and where to make the Deſcent, Tho' the Court thought his Hand-wri- 
ting was prov'd, and the Matter of the Papers of a very odd and ſuſpi- 
cious Nature, and the French King frequently mention'd in them, and the 
Indictment ſuppoſed them to be contriv'd for to invite him over, yet 
they held it not Treaſon. 

And the chief Thing that gives any Ground of Suſpicion, in this Caſe, 
1s, the Perſon to whom they are ſuppoſed to be directed ; but I muſt ſubmit 
to your Lordſhips, that there has been no Proof, that either Chivers, and 
Muſgrave, or Jackſon, are the very Perſons ſuppos'd, or that his Lordſhip 
was privy to the Writing of one, or the other of them; nor are they ca- 
pable of Proof, as we hope immediately to make appear. 

However, for the preſent, ſuppoſing as they have ſuppos'd, that Chivers 
and Myſgrave mean Dillon and Mar, and that ſuch Letters were wrote to 
them by his Lordſhip without any Diſguiſe, (unleſs the Matter of them, 
as I before ſaid, were plainly Criminal,) or unleſs your Lordſhips will 


ſuppoſe (as they ſuppoſe) ſomething Criminal contain'd in the Words not _ 


decypher'd, and unlefs it could have been prov'd, that the Perſons writing or 
dictating theſe LetterÞ know them to be the Pretenders Agents, and as 
inch addrefſed to them; I don't know (my Lords) how it could be con- 
{trued a Treaſonable, or a Criminal Correſpondence, either within the Letter 
or Intention of Stat. 14 HY. c. 3. or any other Law whatſoever. 

For though the late Lord Mar 1s an attainted Perſon, it can't be denied 
but .he 1s Nill in many Senſes a Subje& of England, and 1s no more di- 
veſted of his natural Allegiance than a baniſ{h'd, or an ont-law'd Man ; and 
tho he appear'd in open Arms and Rebellion againſt his Majeſty, he was 
not thought ſo dreadful a Man, as to have a Correſpondence with _ 

hes made 


ls  _ *. - 
GD "5 HM 


[27-1] 


made Treaſon or Felony ; but that was a peculiar Favour reſerved for this Re- 


; vexend Prelate and his Friends. My Lords, I would not be underſtood to mean, 


as if the moſt innocent Correſpondence with a Perſon under ſuch Circumſtances, 
was prudent or. convenient; but I think I may aftirm, (even from the Clauſe of 


- this Bill) it would not of itſelf have been Criminal. But (according to my In- 
ftructions) this Reverend Prelate was little known to that Lord, and never had 


any Friendſhip or Acquaintance with him while in England, and cannot be ſup- 
poſed to have contracted ſuch a Friendſhip, fince he was abroad. 

- That -Dillon was an Agent of the Pretender's, nothing appears antecedent to 
theſe Letters : Nor did Mar at that Time appear to be one of his Agents, when 
it was ſo well known (as that Honourable Committee obſerve) that he was at 
that-Time ſubſiſted by a Penſion from the Court of England. This Penſion, 1n- 
deed, 1s ſaid to be ſtopt laſt Auguſt ; but the Letter to him of the 25th of Apr1/ 
(by whomſoever wrote) was ſome Months before. 

Indeed, if Fackſon had been proved to mean the Pretender, the writing to 
him would be High- Treaſon plainly within the Statute; but that the Pretender 
1s not, and cannot be underſtood by that Name, we hope to make appear fully, 
_ we have done, even from the Lights that Honourable Committee have at- 

orded us. | 

I ſhall next conſider the Nature of the Proofs to induce your Lordſhips Belief, 


that th-ſe Letters were dictated by my Lord Biſhop: And the firſt they offer, is, 


Becauſe the Matter of them agrees with his Lordſhip's Circumſtances at that 
Time; 7.e. his being ill of the Gout, and the approaching Death of his Lady ; which 
(they ſay) is morally impoſſible ſhould ſuit fo exactly to any one Man elle. 
Theſe two Circumſtances muſt be allowed to be agreeable to thoſe which his Lord- 


ſhip was then under: But one would think (my Lords) they are Circumſtances 


ſo melancholy in themſelves, that they might have been ſpared, eſpecially con- 
ſidering the little Uſe or Advantage that can really be made of them : But theſe 
Circumſtances were no Secrets; every one that knew his Lordſhip, muſt likewiſe 


know them; and whoever wrote theſe Letters with a Deſign to have them inter- 


cepted, and imputed to him, (as we hope to ſhew the Cauſe really was) would 
certainly mention ſuch Matters or Circumſtances in them, as might be naturally 
thought to deſcribe him. Or if they were written without his Knowledge, (as 
they will be clearly provel1 to have been) it is no Wonder, if the Writer, who 
pornge his Lordſhip, ſhould inſert all that was proper to faſten the Suſpicion 
e intended on him. 

Another Proof that they were dictated by his Lordſhip, they ſay, is, from the 
Subſcription of the Names ores, [//inzton, and the N® 1378. which are all at- 
firmed to denote his Lordſhip; and the Reaſon why that Number belongs to 
him, is, becauſe the Decypherer has found that Number to denote the proper Name 
or Title of a Perſon beginning with the Letter R. It this is his real Opinion, 
muſt that needs be the Biſhop ?. Is there no body elſe whoſe Name or Title be- 
gins with the ſame Letter ? | 

But, with Submiſſion to your Lordſhips, it ſeems impoſſible to affirm even thug 
much with any Degree of Certainty, and muſt be only Matter of mere Con- 
Jjeture. Dr. Walls, who is allow'd to be the Father of the Scicnce, (ſuch as it is) 
and was the Wonder and Envy of all Foreigners, direaly owns, that the Whole 
was built upon Conjectures ; and he that had the beſt Gueſs, was the beſt Arz/?. 
Such, my Lord, is the Science of Decyphexing. And from ſuch uncertain and 


* conjectural Premiſſes, what certain Concluſion can poſſibly be drawn ? And 'tis 


plain, Mr. Wiles is not fo infallible as he pretends to be, by that Number of Paſ- 
ſages not yet decypher'd. 

When we took our Objection firſt againſt the Nature of this new ſort of Evidence, 
the n_ for the Bill were pleaſed to cite a Statute in Q- E/iz. Time, wherein 
they ſaid, the Word Cypher 1s mentioned. I have ſince look'd for that Statute, 
but could find nothing about it, and, perhaps, may be miſtaken in the Statute 
which they mean. But, my Lords, I am ſure they did not mention any parti- 
cular Tryal where it was ever heard of or allow'd as Evidence. I rather be- 
lieve, that, according to the Notions of thoſe Times, (tor ſoon after, the Statate 
was made againſt Witches) if any Decypherers had appeared then as Evidence, 
they might have been in-more Danger than the Criminal. : 

But if there are/any certain Rules, or any reaſonable Methods in Decyphering, 
XL am ſure *tis highly. improbable,: that Perſons ſo Cunning and Wary, as theſe 
are all along. repreſented to»be,: ſhould be guilty of ſuch a fatal Overſight, - 
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juſt to ſign with ſuch Numbers, that all, it ſeems, who underſtand Cypher, 
muſt neceſſarily know, intended tor the Initial Letter of their Names. It would 
my Lords, in my humble Opinion, have been more conſiſtent with that Care an 
Caution, to have made thoſe Numbers ſtand for quite contrary Letters, and thoſe 
Letters to have been expreſs'd by quite contrary Numbers; and there is no doubt, 
but they might have made any others ſignify the ſame thing. However, ſince the 
Decy pherer has not {hew'd us by what Methods he has arrived at this Concluſion, 
*tis impoſlible for us, by any poſitive or dire Evidence, to confute it : But 'tis 
ſfticient for us to deny on the one Hand, what he has on the other Hand 
afirm'd, without telling us the Reaſons of it. 

That the Names of Zones and Ilington belong to his Lordſhip, is endeavoured 
to be proved by ſome Paſſages in ſubſequent Letters, and by refining on the 
Matter of them, which they think is applicable to his Lordſhip only. 

I have already mentioned Two of thoſe Inſtances, viz. his Lordſhip's own In- 
diſpoſition, and the Death of his Lady, which are likewiſe mentioned in the ſub- 
ſ-quent Letters, in order to faſten the lmputation intended, yet deeper on him. 
There is a Third, which relates to the Preſent of a Dog. | 

That {uch a Dog was ſent does indeed appear; but that his Lordſhip had re- 
ceived it, or ſaw it, or had any Letter or Meſſage about it, has not been proved, - 
and he poſitively denies it ; and to whom, or from whom, it really was ſent, Mr. 
Kelly can beſt determine , and his Lordſhip muſt refer himſelf to what he has al- 
ways affirmed in his Examination ; and (if I am rightly inform'd) ſince re- 
affirm'd at your Lordſhips Bar, that he gave it to Mrs. Barnes, and deligned it 
tor her from the firſt, and for her only. ? 

My Lords, I ſhould apologize for taking Notice of ſuch minute and low Cir- 
cumſtances ; but it is the Evidence and the Nature of the Proof made uſe of againſt 
us. I ſhould rather have expected, that ingenious Gentleman (the Decypherer) 
would have ſhewn, by ſome Rules of his Art, that the whole Story of the Dog had 
been a Fable or Fiion, and explain'd it to ſomething that was reaſonable and 
probable, which I am ſure this is not, to ſuppoſe (as the Letters read to your Lord- 
{ſhips do ſuppoſe) Muſgrave, i. e. Mar, in one Part of the World, General Di//oz in 
another, widely diſtant one from the other, and a learned Prelate, to be in ſuch 
Tribulation and Concern for a little Dog ; which no way ſuits the Characters 
of any one of the Perſons to whom it is applied ; much leſs the Circumſtances of 
this Learned Prelate, who had at that time a much nearer Concern apon him, 
from the Death of his Wife, and was himſelf in ſuch great Diſorder and Weak- 
neſs of Body. The ſpeaking therefore of this Preſent, backwards and forwards 
with ſach particular Circumſtances, and the Report of it ſo induſtriouſly ſprea 
many Months before my Lord Biſhop's Apprehenſion, (as ſome of your Lord- 
ſhips cannot but remember) is abſurd and ridiculous upon all other Suppoſitions, 
but upon the Deſign of faſtning ſomething on his Lordſhip, the Point all along 
in their View. 

If the Writer of theſe Letters had been really and truly informed of his Lordſhip's 
Circumſtances, he might, perhaps, more _—_—_ have affirm'd it of his Lady; 
which 'tis plain, the Writer was not, becauſe he ſpeaks of her as Living 11 Days 
after ſhe was Dead. And how ignorant of them the Writer really was, appears 


. D- by another Paſſage in that very Letter ; where he ſays, * Mr. Zones is come 


* to Town for a Day only, May Jth.”” Whereas his Lordſhip had been in 
Town Two Days, and ſtaid Three more, as appears even by their own Evidence, 
Lawſon and Wood. | | 

By theſe your Lordſhips may ſte, How many forced Inferences and Con- 
ſrucions, and what a Train of Abſurdities and Suppoſitions are neceſſary to 
ſupport one poor, and (if true) yet inconfiderable Aflertion, when once we de- 
part from the ſure and known Rules of Law ! jp” 

A Third Way of Proving theſe Letters to be the Biſhop's, is, From th#Hand- 
Writing, which is ſuppoſed to be Kethy's, and he is ſuppoſed to have been hig 
Lordſhip's Secretary in theſe Matters : Both which Suppoſitions are deſtitute of 

any proper or ſatisfactory Proof. | | 

 _ TheFirſt is attempted to be ſupported by the Teſtimony of the Clerks of 
the Poſt-Office. But before I ſpeak to the Teſtimony which they have given, I muſt 
beg Leave to offer one Word as to their Manner of Obtaining of it ; and ſhall en- 
deavour not to tranſgreſs your Lordſhips late Reſolution : And when I mention 
any Words of that Ac of Parhament, it is only to ſhew the Cautious Meaſures the 
Legiſlature took even in imparting this Power. to them, and the juſt Apprehen- 
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ſions they had of the Abuſes and ill Conſequences that might attend it. My Lords; 
I am fo far from Endeavouring to bring them in Danger ot a Penalty, as the Coun- 
ſel were pleaſed to object, that Iamwiliing to ſuppoſe thoſe Clerks had proper War- 
rants at that Time, and tor that Particular Opening and Detaining. But that is all 
which the A& gives, and the Words of it are tully ſatisfied by ſuch a Conſtruction, 
without going tarther, and extending the Words of the Act to that which was not in 
the leaſt within the Intention or Purview of it. It dout't appear to me, my Lords, 
I conteſs, how they are impower'd to take Copies (tor all ſuch Acts which are in Ke- 
ſtraint of Trade and Commerce, are to be ſtrictly and literally conſtrued) : But 1 am 
utterly at a Loſs to know, from what Words of the A& it can be interr'd, 
that ſuch Copies ſhall be received as Evidence in Courts of Judicature z and not 
only againſt the Writer himſelf, but againſt other Perſons too. 

A Private A& of Parliament (tho* printed in Raſta/ and other Authentick Col- 
Iec&ions of Statutes) has been difallow'd, when it has not been examined with the 
Record. But, my Lords, I don't know, that a Copy of any Thing was ever allow d 
as Evidence, but what was made by a proper Sworn Ofhcer, known in Law, and 
where every one may have Accels to' it ; and therefore, it falſe, may be 
diſproved by the other Side. But is there the ſame Reaſon here ? My 
Lords, can the Party ever have an Opportunity to diſprove it, if falſely 
copied, when the Original 1s ſent forward ? Or, it it were ſtill in their Poſſetiion, 
have we any Power to procure a Sight of the Original ? or to have a Copy of 
that Copy ? And therefore, we hope your Lordſhips will not regard that Part of 
the Evidence, if it were Material. But to conſider alſo, my Lords, what it is 
they have depoſed of theſe Copies; That the Originals were written in the ſame 
Hand with ſome Papers ſhewed them; and which, they were told, were Mr. 
Kelly's Hand-writing. Your Lordſhips, I doubt not, obſerve the Time when 
they depoſed this firſt, viz. the 24th of Auguſt, and afterwards the 1ſt of 74- 
nuary laſt; 7.e. The firſt of theſe Depoſitions 4 Months, the other 8 Months, 
after they had ſeen the Originals of the 2oth of Apri/: For, they were 
forwarded by the Poſt, and the Clerks only took Copies of them, and did not 
detain any one Original tor a Specimen *till their firſt Depoſition ; and fnrely 
that was a little of the lateſt: So that 1t reſts ſingly upon the Vemorv of the 
Clerks for 4or 8 Months. Ithink St. Zames ſays, That a Man may even behoid his 
own Face in a Glaſs, but he 3s no ſooner gone, but be ftlrattway forcetteth what 
manner of Man he was : And it is much more impoſlible for auy one fo exactly 
and nicely to remember all the little Strokes and Daſhes of the Pen, by which 
the Sameneſs or Diverſity of Hands can only be made ont. | 

And all Malone ſwears, 1s, That he believes it to be Kelly's Hand-writing; and 
"tis remarkable, That his Depoſition 1s but in Fanzary lait, and he l-ft Mrs. Barnes's 
Service 1n May; ſo that he could not have ſeen him write ſince that Time. He 
don't ſay, he ever read any of his Writing, or at oſt, the Superſcription of a 
Letter : He might, perhaps, ſee him write at ſome Diſtance, as he came in and 
out of the Room ; but ſurely, that cannot be ſufficient to form a Judgment of a 
Man's Hand-writing; and I am ſure the Improbability is mach greater after 9 
Months Time. And Hutchins the Meſſenger, from ſeeing the Superſcription of 
a Letter to the Secretary of State, has likewiſe, I think, taken upon him to ſwear 
the ſame thing, 

But ſuppoſing theſe Perſons had ſeen Mr. Kelly write frequently, and had, 
within a more reaſonable Diſtance, {wore it to be like his Hand, will any one 
ſay, That it is a ſufficient, or even a reaſonable Proof, in any Criminal Caſe? 
But becauſe Mr. Kelly is all along affirmed to have acted in theſe Matters as his 
Lordſhip's Secretary, I muſt beg your Lordſhips Patience ta conſider, How far 
that Doctrine of Similitude of Hands has prevailed. | 

Coll. Sidney's Caſe was the firſt wherein it was ever admitted as a Proof in a 
Criminal Caſe; but that Judgment was afterwards Reverſed by Parliament, as 
manifeſtly unjuſt. In Lady Car's Caſe, $:d. Rep. 419. which was only an In- 
formation of Perjury, yet a Letter under her own Hand was poſitively denied 
to be Evidence ; tho' a Witneſs ſwore he believed it to be hers. EL muſt own; my 
Lords, this Caſe, at the late Tryal of Mr. ol was not only denied to be Law, 
but all Men defy'd to make Common Senſe of it : But, with. the utmoſt Deference 


to that Learned Gentleman that ſaid fo, I beg Leave to mention the Words of Sir 
F. Hawles upon that Caſe, who was of a different Opinion: © At that Time, 
<« ſays he, when the Caſe of Lady Car was adjudged, beſides Twri/den and Key- 


* ling, Two very eminent Judges, _ ſate in that Court Sir Wad. W 


ndham, 


whom 
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* whom all will own to have been the Second beft Judge who ſate in Weſtminſler- 
* Hallſince the Reſtoration ; and it it is not Evidence in Miſdemeanor, much leſs, 
* ſays he, in Treaſon. * Which Inference, beſides the Reaſon of the Thing it- 
ſelf, is ſupported by the Authority of Lord Coke. | 

In my Lord Preſton's Caſe, his Hand-writing was proved by Three Witneſſes, 
that had belonged to him while 1n the Secretary's Office, and muſt neceſſarily 
have ſeen him write a thouſand Times : But that was not all ; for thoſe Papers 
were ſeized by him, ſealed with his own Seal, as he was going to France in the Heat of 
War, contrary to an Act of Parliament, which at that Time made it Treaſon. 

In the Tryal of the Seven Biſhops, the ſame Queſtion aroſe, Whether Simili- 
tude of Hands was a Proof in a Criminal Matter? and it was not admitted. 

In Francia's Tryal, before all the Judges at the 0/d Baily, it is poſitively laid down 
by the Chief Baron and not contradicted by any others, That it was no Proof 
or Evidence of itſeltz and the Letter in that Caſe would not have been admitted, 
but that it was found by his Bedſide, and a Copy of the very ſame Letter enter'd 
- his * aA which he had owned and explained to ſome Lords of the 

ouncil. 

In Crosby's Caſe, the Hand-writing was ſworn to by Three poſitive Witneſſes, and 
owned in one of the Papers by the Priſoner himſelf; yet Lord Chief Juſtice Holt 
and the Court held it no Evidence, Becauſe one Hand, ſays he, may be like another, 
and Preſumptions ſhall ngver take Place in Treaſons. 

In the late Caſe of Mr, Layer, *tis well known, that beſides the Proof of his 
own Hand writing, the Treaſonable Papers were deliver'd, by his own Hand, to 
the Witneſs; and 'twas upon that Ground only, they were permitted to be 
read againſt him, Beſides this, he had ſaid zhar before the Lords of the Council, 
which the Court thought amounted to a full Acknowledgment that it was his 
Writing. But even all this, my Lords, was made uſe of againſt him, but as con- 
current Evidence, becauſe there were Two poſitive Witneſfles, v7v4 voce, againſt 
him as to the other Overt-Acs. | 

I will mention to your Lordſhips ſome Foreign concurrent Authorities upon 
this Point, to ſhew, that the Reaſon and Equity of this Doctrine has been Uni- 
form and Univerſal, That Similitude or Compariſon of Hands 1s not a ſufficient 
Proof of itſelf : There is a famous Caſe of Fean Millard, in a Book called, 
Le Fournal du Palazs. He had lived 40 Years trom his Wite, and then returned 
and reclaimed her, after ſhe was marry'd to another. One of the Methods made 
Uſe of to prove him to be the ſame Perſon, was, The Hand-writing of Letters 
that had formerly paſſed between them : Which occaſion'd this Queſtion before 
all the famous Judicatures of France, © Whether the Teſtimony of ſkilful No- 
* taries, who fully depoſed of the Similitude of the Hands, was a ſufficient Proot in 
* this Caſe? ” and it was univerſally denied. And yet this, my Lords, was a Caſe 
highly favour'd in all Laws ; but more highly in thoſe Places, where Marriage is 
reputed as a Sacrament, and in Favour of which they will often admit even 
the Party's own Oath. 

Codex Fabrianus, Lib. 4. Tit. 14. Def. 71. ſays, © A Proof by Compariſon 
© of Hands, is a very dangerous Proof : Idque in caufts croilibus duntaxat, fed in 
* criminalibys, in quibus periculum majus verſatur, aut capitis, aut exiſlimationis, 
* 2107 item. 

Voet, an eminent Modern Civilian, Lib. 22. Tom. 4. Set. 11. to the very 
ſame Purpoſe. And ſo does Cujacizs in his Commentary on the Novels 73. 
© The Romans, ſays he, never allow'd it, but when no other Proof could be had. 
« And in latter Times, when Forgeries became more frequent, they would not 
« allow of it at all, unleſs the Writing had been acknowledged by the Party, or 
& proved by Two Witneſſes who ſaw him write it. * * 

And then it was neceſſary to bring both into Court, that the Judges them- 
ſelves might make the Compariſon, and not leave the Witneſſes to be the 
only Judges of it. 

But it was never known, and I may defy all the Writers of Law, to ſhew 
me One Inſtance, that any Evidence of the Similitude of Hands (wnich can 
only be made ont by Compariſon) was admitted, but where the Papers 
pretended to be written in the ſame Hand, were produced and compared : 
Which is ſo far from being the preſent Caſe, that even the atteſting Clerks, who 
are the only Witneſles in the Caſe, never had an Opportunity of comparing the 
Original Letter ſtopt in Avguſt laſt, with any one of the Three Original Letters 
dated April 20, or with any of the intermediate Letters, which they aftirm to 
have been written in the ſame Hand. | And 
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And if it be conſider'd, how much more difficult it is to diſtinguiſh the Hand 
of one writing in Figures (which ſtand ſingle one from another) trom the Hand 
of one writing in Words at length (which are variouſly Connected and Combined) 
your Lordſhips will never give them the leaſt Degree of Credit. 

But at once to put an End to this Evidence (if my Inſtructions are true), it has 
already appeared to your Lordſhips, upon Mr. Kelly's Bill, That the only Origi- 
nal Letter of the Twentieth of Aguſt, ſtopt as a Sample at the Poſt Office, and 
the only Ground of affirming theſe Three to have been his, was not his Hand- 
writing; and, if need be, we have the ſame and ſtronger Evidence to produce. 
Upon the Whole therefore, I think I may aftirm, That there is no legal or reaſon- 
able Grounds to inter thoſe Letters to have been wrote by Kell. 

And ſurely, my Lords, it was incumbent on them to prove, as well as to affirm, 
that they were wrote by his Lordſhip's DireCtions, betore they can affect him z 
Even tho' the Writer (whoever he was) had preſumed to have ſigned them with his 
Lordſhip's own Name and proper Appellation. I beſeech your Lordſhips, how 
does it 1n the leaſt appear, that Mr. Kelly, (or Mr.Cart, as is afterwards upon no 
better Grounds ſuggeſted) was employ'd by his Lordſhip to carry on that Corre- 
ſpondence ? It has, I confeſs, been frequently ſaid at your Lordſhips Bar, as well 
as by that Honourable Committee, but, like other Charges, without any Shadow 
of Proof; unleſs it be an obſcure Paſlage in a Letter of Ch:twell from abroad, to 
one Williams here, D. 27. which ſays, They had a Story in France of Weſton's Clerk 
being laid up for Debt : Which, asI ſhall afterwards ſhew, could not poſſibly mean 
his Lordſhip. There 1s another Paſſage alſo in the Letter to Dubois, from whence 
the ſame Inference 1s made. What unknown Perſon that Dubois is, don't appear, 
or whether it is a real or fictitious Name; for all their Liſts and Cyphers afford no- 
thing like it. The Committee are pleaſed to ſuppoſe it a Letter to the Biſhop, 
and received by him from abroad, and: from thence infer, he uſed to receive Letters 
directed to him by fictitious Names. The Counſel for the Bill ſuppoſe it a Letter 
from himſerf to himſelf, becauſe the Hand-writing, they ſay, (or rather the Letter e) 
is ſomething like his Lordſhip's. It is not Signed by any one, and daied only 
the Sixteenth of December without any Year; and tho' that Honourable Com- 
mittee are pleaſed to affix, in their Obſervations on it, 1721. becauſe Johnſon, they 
ſay, was about that Time at Parzs, yet for what appears from the Letter itſelf, 1t 
might be written before his Majeſty's Acceſſion, or before the ſeveral Acts of 
Grace that have been; and it it had any Criminal Meaning, *'tis improbable his 
Lordſhip would have mention'd the Hand of Conveyance at length; and much 
more improbable, that he ſhould have deſtroyed all his other Letters (as the 
Committee are pleaſed to inſinuate) and to preſerve this only, which is of no 
Conſequence, but to furniſh Evidence againſt himſelf, and toexplain the Thing 
moſt wanted. Another Proof that it is his Letter, is froma broken Seal, which, they 
ſay, is made by the ſame Seal as that ſeized on his Servant at the Tower. But con- 
ſider, my Lords, how many Similitudes we are at laſt come to in this one Attempt, 
Similitude of Hands, Similitude of Figures, Similitude of Charafters, and Simili- 
rude of Seals ! | 

That Similitude of Hand-writing is no Proof, I have ſhewn by a Variety of 
the beſt Authorities z much leſs, the Similitude of one Letter in the Alphabet, 
that is, I dare ſay, a Conceit pertedtly new. And 'tis well known, Artiſts are 
capable of counterfeiting any Man's Hand or Seal in ſuch a Manner, that even 
the Perſon whoſe Hand or Seal it is, ſhall not be able to diſtinguiſh it trom his 
own: And your Lordſhips Yeſterday ſaw an ample Specimen of it. 

It is upon theſe Grounds, my Lords, that Kelly has been affirmed to have been 
his Lordſhip's Secretary in theſe Matters; but there is not the leaſt Charge or 
Pretence ot his having writ any other Letters of any kind for the Biſhop, but 
theſe Three only, and not one throughout the whole Correſpondence charg'd to 
have been written by Car7, (tho? he is in general charged as another Manager of 
this Correſpondence). This, my Lords, we muſt inſiſt, ought to have had the 
fulleſt Proof, and the moſt undeniable Evidence : For it is the Giſt of the Offence, 
*tis the Foundation of the Statute 14 IV. c. 3. and 'tis the particular Suggeſtion of 
this Bill. *Tis poſſible ſome ſuch Letter might be wrote by Kelly or Carr to the 
Perſons they are addreſs'd to, without the Biſhop's Privity or Direction; *ris not 
ſo uncommon a thing to pretend Acquaintance with Perſons ot DiſtinEtion, or to 
make uſe of their Name and Authority, to give themſelves a greater Degree of 
Credit with their Correſpondents. | 

It this may be fo, and ought now to be preſumed ſo, ſince no Man has proved 


it otherwiſe; then no Man ſurely ought to ſuffer by the A& of another, or 16 be 
puniſhed for another Man's Fault, I be- 


/ 
I. 
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I believe no one will think it any Reflection to hear many of your Lordſhips 
Names in theſe Cyphers, and afterwards to find a frequent Mention of them in the 
Correſpondence ; or to find His Majeſty's own Name in Plunket's Cypher, under 
the Ditguiſe of Hawkesbey, and, Page 62. of the Report, Compliments trom the 
Pretender and his Wite to one Hawkesby. No Man, I fay, will apply theſe, 
or many other Names of Perſons of Honour mentioned in them, to the Perſons 
themſelves, or imagine thoſe Letters were really wrote by their Privity or Con- 
ſent. By the ſame Rule of Juſtice, and by a Parity of Reaſon, my Lord Biſhop's 
Name may be preſam'd to have been made Uſe of, without his Privity or Con- 
ſent ; and if there is any certain Rule or Poſition in Law, it is this, That all Pre- 
ſumption ought to be in Favour of Innocency. | 


And to ſhew the little Intimacy there was between his Lordſhip and Mr. Kelly, 


(if Rig means his Lordſhip, as they ſnppoſe, or that Letter E. 64. was from Kely, 
as they alſo ſuppoſe) it will be ſufficient to remind your Lordſhips of one part of 
it, where the Writer ſays, — © That Rig and one S&:7 had been together ; but the 
* Reſult of their Meeting he knew nothing of. Rzg has fixed his Suſpicion ſome- 
* where, tho'I cannot find out the Place ; but you will hear it from S&i7, to whom, 
© it's probable, he may have communicated his Sentiments that way.” That is, my 
Lords, if Tunderſtand the Meaning of thoſe Words, that Kelly, the ſuppoſed Secre- 
tary on all theſe Occaſions, knew nothing of the Matters, or at leaſt much leſs 
than Skin, whom Kelly had but juſt betore introduced into Rig's Acquaintance. 
There is another Letter which has likewiſe been read, E. 47. (if it is to be un- 
derſtood to be Mr. Kelly's, as they ſuppoſe, and Rzg is to mean his Lordſhip; tho' we 
are far from admitting the one or the other) which we deſire to make uſe of, and 
amounts to a full and dire& Confeſſion, that the Writer (whoever he 1s) had no- 


thing in his Power or Knowledge to Charge him with. I have the more Counte-. 


nance, my Lords, to repeat the Words of this Letter, becauſe that Honourable 
Committee have Jet it paſs without Exception, Fo/. 59. of the Report : Wherein the 
Writer vows, © He never heard of the Cant Names of Jones and I[ll;ngton, or who 
* was meant by them ; That ſome Perſonsin whoſe Power it was to dotor him, had 
* ſhewed no Concern at all for his Misfortunes ; That it was well he had no Secrets 
* to reveal, ſince ſuch Uſage might provoke a paſlionate Man.” And all the World 
is ſince convinced he had not, ſince no Perſon ſeemed to be apprehenſive that he 
could do them any Miſchief. My Lords, I ſay, If this Letter is to be underſtood 
as from that Gentleman, we think we are intitled to have the Benefit of his Open 
and Candid Declaration. 

But however, my Lords, if we ſhould not be allowed to make this Uſe of it, yet 
(if my Inſtructions are true) Mr. Kelly fully afferted this himſelt at your Lord- 
ſhips Bar; and even without it, we ſhall be able to make appear moſt plainly in 


the Conrſe of our Evidence, that Kelly did not, and could not write theſe Three - 


Letters from his Lordſhip's Mouth, or by his Lordſhip's Dire&ion. 

The Date of all Three is 20 Apri/, when this Reverend Prelate (as has been al- 
ready mentioned to your Lordſhip) was deprived of the Uſe of both Hand and 
Foot ; had for a great while been confined to his Room, under the greateſt Weak- 
neſs and Diſorder, and when his Lady lay in the next Room, on her Death-Bed. 

Theſe, my Lords, and other remarkable Circumſtances in his Family, which 
diſtinguiſh this particular Period of Time, as on the one Hand, they have given 
the Writer of theſe fictitions Letters ſome Advantage towards fixing them on the 


Biſhop ; ſo, on the other Hand, they afford his Lordſhip a like Advantage (in the 


moſt Providential Manner, I may fay) towards clearing himſelf from the Impu- 
tation of them. Becauſe his Servants then attending him, are able to recolle& 
what palled on that Occaſion, and to be very poſitive and particular in their 
Evidence concerning lt. 

His Lordſhip happened then to have Three Men Servants actually attending on 
him, and ſome one of theſe always, both Day and Night, either preſent with 
him in the Room, or waiting in the Paſſage at his Chamber Door, and the Weather 
being warm, and the Room cloſe, the Door was generally wide open: It was then 
this Reverend Prelate's Misfortune, that he was not able, without their Help, 
to ſtir, or even to lift up what he eat or drank to his Mouth. Beſides theſe, there 
were Two Women Servants, which conſtantly attended his Lady in her Room, 
which 1s next adjoining, and came frequently to him (once or twice an Hour) 
every Day with Accounts how ſhe did, the Biſhop himſelf being diſabled (for 
ſeveral Days before her Death) to go out of his Room. = 
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And all theſe five Servants will depoſe, That for 14 or 15 Days before his 
T.ady's Death, no Stranger whatever viſited his Lordſhip, much leſs ſtayed there 
any 7ime with . him. This, (my Lords) the Women-Servants will affirm, as 
tar as their frequent ſeeing of him gave them Opportunity to make theſe Obſer- 
vations. His Coachman, (tho' now Witneſs againſt him) has conſtantly affirmed 
the ſame Thing both Below, as well as before your Lordſhips. But the three 
Men (one of which was always in the Room Day and Night, . as 1 before ob- 
ſerved) can be moſt full and peremptory in their Teſtimony. $0 that the Biſhop 
could not poſſibly diftate theſe Letters, either to Mr, Kelly, or to any Body elſe, 
without the Privity and Obſervation of ſome of them 

This being a Negative, it 1s impoſſible to be more fully proved in any Caſe, 
and nothing but the remarkable Circumſtances that happened at that time, to 
which the Writer of thoſe Letters unluckily pinned them down, could have help'd 
us to ſo ſtrong and undemiable a Proof of 1t; | 

Whether Mr. Kelly was ever acquainted or viſited his Lordſhip (indeed I am not 0. 47. 8. 9. 
inſtructed) their Evidence I am ſure has proved nothing like it, nor is it material, £ 6: 6 c. 
much leſs criminal. But as to the particular time (12 April) when Mr. Kelly is 
ſuppoſed to have told Mrs. Barnes, and ſhe is ſuppoſed to have told Mrs, Levit, 
that his Lordſhip ſent his Coach for Kelly, we ſhall expreſly prove the contrary ; 
and beſides that it is only hearſay of Mrs. Levi: from Mrs. Barnes who denies it, 
and his Lordſhip's Diſability at that time to receive Company ; I ſay (my Lords) 


| beſides theſe Circumſtances, it is remarkable that the Coachman, and the Baker 


(who it ſeems was directed to keep a Diary of every Body that came, and of all 
that happened in his Lordſhip's Fanuly) ſays not one word of this remarkable 
Incident, in either of their Depoſitions. The Coachman has denied that he 
ever fetch'd Mr Kelly in his Lordſhip's Coach ſince he lived with his Lord- 
ſhip, or ever was at Kelly's Lodgings, or that he ever ſaw him or Mr. Cat in 
his Lite-time ; and ſurely their Silence (it there were nothing elſe in the Caſe) is 
ſufficient to infer, that he was not there at that time : Aud all Mrs. Kay and 
Malone ſwear 1s no more, than that they don't retnember Kelly lay at Mrs. Barnec's 
that Thurſday or Friday (the firſt only ſpeaks in her printed Depoſition of a 
Thurſday or OY about the middle of April.) And how is it poſſible they 
ſhould remember the time ſo exactly, for neither of them belonged immediately 
to Kelly, but were only Servants to Mrs, Barnes, who had other Lodgers in her 
Houſe ? They did not even make theſe Afﬀidavits till the 6th of February laſt ; 
and *tis no eaſy Matter to remember ſuch an inconſiderable Circumſtance of a 


Lodger (ten Months. together) unleſs they likewiſe had been inſtructed before 
hand to keep Diaries of Mr, Kelly's Motions, 


The Third General Charge againſt my Lord Biſhop, is the receiving of Letters *p. 4r: 
from Abroad relating to this Conſpiracy. | CS - 2 00. De: 24s 
Two Inſtances only of this Kind have been produced. The firſt from Motfeild rep. 51. 
(interpreted Mar) 11th May, addreſſed to Illington. _ Appen. D. 35: 
The other from Digby (ſuppoſed to be Dillon) 14th Fuly, addreſſed to Mrs. 
Wejton. Neither of which (do they pretend to fay) came to his Lordſhip's 
Hands, or if they had, that there 1s one criminal Word contained 1n them, and 


conſequently could not be (as I before proved) a treaſonable Correſpondence | | ; 
within the Letter or Intent of any Law. 


That of Morfeild's is a meer Letter of Friendſhip, and (if from Lord: Mar, as 
they ſuppoſe) 1s to a Perſon with whom he never had either Friendſhip or Ac- 
quaintance ; but really ſeems deſigned for no other purpoſe but to fix upon his 
Lordſhip the Letter direfted to Muſgrave of the 20th April (for the ſame reaſon 
interpreted Mov) the receipt of which 1s there acknowledged ; and in his words 
of Condolence there is ſomething (which *tis ſaid, points out his Lordſhip's Cha- 
racer and Fun&ion) tho*' m my humble Apprehenſion, no more applicable to 
his Lordſhip, either as a Biſhop or a Clergyman, than to any other Perſon ; eſpe- 
cially if it be conſidered (as it really is) the Stile of a Letter of Compliment. 
But if the Letter it ſelf, to which this 1s pretended to be an Anſwer, ſhould prove 
to be a meer Fiction, the Anſwer to it, (tho it were Criminal) muſt fall with 
it, as part of the ſame Contrivance, . 

And as to the Letter from Dighy to Weſton, tho* that Hon. Committee ſeem to 
lay ſome Streſs upon it, by printing it at length in their Report, yet there is 

I'y, but his Lordſhip not at od 
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becevſe the Paſſage in it, relating to his Health, and the Concerns of his Family, 
cannot poſſibly be applied to him. It implies, that he was then in a very 1ll 
State of Health (Fuly 25.) and his Family in great Diſorder, whereas his Lord- 
ſhip (I can ſpeak it, my Lords, upon my own Knowledge, as well as the 'Teſtt- 
mony of ſeveral Clergy of his Diocelſs, and others) was then pertectly well, and 
able to tranſact all the ordinary Buſineſs of his Dioceſs and Deanery, and had 
been ſo for above two Months, having myſelf the Honour at that time to be con- 
cerned with his'Lordſhip in a very tedious and intricate Enquiry and the diforder 
in his Family (it it eans theDeath of his Lady, for that or nothing 1s meant by 
it) had been over a much longer ſpace of Tune. SLILIENTS | 

Nor is it probable that ſuch a Miſtake ſhould be made by the Perſon (whom 
the Name of Digby is ſuppoſed to denote) it what the Report p. 39. and the Ap- 
pendix D 32 nd 29, informs us, be true, that two Letters had ſometime 
before been written to Digby, or his Secretary, the one (Fuly 4.) affuring, Weſton 
was never better in his Lite, the other (14 Fuly) affirming he was then pertectly 
well. But it is ſtill more 1mprobable, it your Lordſhips will conſider” what that 
Hon. Committee have juſtly obſerved, in the very ſame Leaf, that the Profeſhons 
of theſe two Correſpondents were ſo foreign and difterent as to lay no ſort of 
Foundation for Intunacy or Intercourſe between them ; and the natural and only 
Concluſion ( we think) from hence, 1s, that the Letters on this Head, either from 
this or the other ide of the Water, cannot be genuine ; and that no tair or 
regular Corretpondent could be guilty of ſuch groſs Miſtakes. 

And of both theſe Letters trom Mozfeild and Dighy, your Lordiſhips have {1 
doubt not) obſerved, that there 1s no pretence of Proof concerning the Hands 
in which they are written ; which ſurely would have been more requiſite, than 
the Application of feigned Names, to aſcertain them, Otherwiſe any one who 
was acquainted with fuch Names, might write Letters from the other Side, as 
coming from the Perſons deſigned by thoſe Names, which they themſelves were 


1gnorant of. 


And as the Receipt of theſe Letters by his Lordſhip has not been proved, fo 
there is not any Inſinuation or Pretence that he ever anſwered them, tho* they 
both bear Date long before his Lordſhip's Commitment. t 

This part of the Scheme therefore for charging his Lordſhip with a foreign 
Correſpondence under fictitious Names, was not ſo artfully contrived, as the tor- 
mer; and ſeems, by ſo many groſſer Miſtakes, to have proceeded from ſome 
Body that had a much worſe Intelligence concerning his Lordſhip's Aﬀairs. 

I ihall here beg leave to take Notice of the Letter taken from one of his Lord- 
ſhip's Servants in the Tower, on winch the learned Counſel have laid ſuch great 
Streſs, becauſe there were no Profeſſions of his Innocency in it. If there had 
been, I ſuppoſe they would not have been much regarded. Why therefore 
ſhould it be any Argument againſt him, becauſe there is no ſuch thing? Matters 


are at a very low Ebb, when fuch Trifles are relied on. But there is another 


Reaſon. That Letter I ſuppoſe to have been intended for ſome near or intimate 
Friends, and to ſuch Perſons there was no need of making ſuch a Proteflion. 
They knew (whoever they were) and were before ſufficiently perſuaded of his Lord- 
ſhip's Innocency, and that it was impoſſible he ſhould be guilty of what 1s laid 
to bis Charge. And by what has already appeared to your Lord{hips, I may 
ſay, this Reverend Prelate had no need of making ſuch an Apology, and that the 
Perſuaſions of his Friends were not 11] grounded. 

The Fourth Head, to which the Charge againſt his Lordſhip may be reduced, is 
the Coincidence of Circumſtances, Times, and feigned Names in the inter- 
cepted Correſpondence, to induce your Lordſhips Belief of the before mentioned 
Hearſays and ſuppoſed Facts, that his Lordſhip, and he only, is meant by that 
Correſpondence, | 

And the chief Obſervation about the Coincidence of Times and Circumſtances 
relate to the three Letters of April 20. his Lordſhip's Illneſs, and the Death of 
his Lady, and the Preſent of the Dog about the ſame time. All which have al- 
ready been accounted for, either as Truths publickly known, turned by ignorant 
or malicious Correſpondents to ill Purpoſes, or as ablolute Fallities, as will appear 
to your Lordſhips by our Evidence. 


| 


1. As 


| 


, ow © ONS OE IO ET aw» 0 
EE lens 


3 


pe) 
n Franateths WIN = 
m4 - (OE IS 625 EW ER 
—— 312-4: —_ g x ROT 


OE Ren SETt "AISLE 


: 0 


[- 34] 


x. As to the Article of Times, of his Lordſhip's coming and going, it muſt 
be own'd, the Penmen of theſe Letters are ſometimes right, but they are as often 


wrong, and the Miſtakes are of more Conſequence to deſtroy what is inferred from 


them, than the real Agreements, in Point of Time, are, or can be to eftabliſh' it. 


"There is no doubt, but the Correſpondents on this Side (whoever they were, and. 


whether out of Malice or Vanity) apprized themſelves as well as they could of his 
Lordſhip's Motions, 1n order to give a colour of Probability to what they ſaid of 
him: And yet it happens, that out of ſeven Inſtances occurring in theſe Letters, 
and referred to in the Keport, three of them (if not. tour) are plain and groſs Mi- 
ſtakes; Two only are true in all their Circumſtances, and of the other two, it 
may be doubted whether they anſwer the Truth in every reſpe&, or not. 
Firſt, As to the two doubtful Inſtances,one 1s 49 pag.Rep. D 29. where June 14.GW. 
writes to Qnirwell, Mr. Weſton 1s 1n the Country, 1 ſaw him two Days ago. If 
theſe Words mean, that he ſaw him two Days ago in the Country, (which is the 
moſt obvious Senſe of them) then the Aſſertion 1s falſe; for his Lordſhip came to 
Town Fune 12. as appeared yeſterday by the Coachman's Book ; but if they mean, 
I ſaw him two Days ago 1n Town, then the Aflertion may be true.  _ 
The other Inſtance 18 Report 51, 52. D 41. ſomebody writes July 26. to Maiſon- 
nerve that Rig and Skin had been lately togerher, and that Rig went into the 
Country the Day after. Now by Depoſitions D 48, 1t appears the Biſhop went 
out of 'Fown Fuly 21. they muſt have met therefore on the 207h, which don't 
well anſwer the Word /azely, which one would think imported 6 or 7 Days, And 
therefore theſe two Inſtances we ſet aſide, as neither plainly true, nor plainly 
falſe. The three next are manifeſt Miſtakes, | 


In Hatfeild's Letter to Muſgrave, May 7. it's ſaid, Mr. Fones is come to Town h 


only for a Day, and yet (it Foxes means the Biſhop) he had been in Town two 
Days, and ſtaid in Town three Days longer ; for he came 5zbþ May, and returned 
1otrb May, as appears by Lawſon and Wood's Examination. _.. _ _. 
So in a Letter of F. H. to Dixwell, June 12, it's ſaid, Rig ( ſuppoſed: to mean 
the Biſhop) is I hear in the Country z whereas Ins Lordſhip was at Weſtminſter 
June 18 and 19, as appears by the Coachman's Book. | 
In a Letter to Maiſonerve, Fuly 19. E 59. Rig 1s again ſaid to be in the Coun- 
try ; whereas his Lordſhip was at Weſtminſter that very Day, and continued 
there till the 21/, as appears by the ſame printed gh 0xaa rod 
And the Miſtakes in theſe three Inſtances are the more remarkable, becauſe 
they all affirm his Lordſhip to be in the Country, when he poſitively was not; 
whereas it was ten to one, but that even meer Gueſles had been true; at a time of 
Year that every one almoſt is in the Country, and his Lordihip was really ten 
Days in the Country, to one that he was in Town, during the whole Summer. 
But, My Lords, TI muſt with ſome Regret take notice, that none of theſe Mi- 


Rakes are ackowledged in the Report of that Honourable Commuttee, tho' all the 


Letters and Paſſages are tranſcribed in it, particularly that of the 7th of May, 
E 42. Theſe Words are inſerted in the Report, page 41. | Mr. Jones 7s come zo 
Town] but the following Words | only for a Day] are omitted, and yet the SeEtion 
concludes, that it agrees with the Enquiry made at that Time, which indeed it does 
(as far as it is there quoted) tho' not with the Appen. E. 42. 

What Enquiry of this kind was then made, and with what Views, we cunnot 
fay, unleſs we may ſuppoſe it to be made by his Neighbour Lawſon. If it was, 
*tis ſtrange, that he could not depoſe from his own Knowledge and Obſervations 
(in May) but only as to what he had heard and was told by Wood, his exprany 
Coachman, ſo lately as the 19th of February laſt. I would reconcile this if it be 
poſhble z and the moſt natural Inference I can draw from it is, that Lawſon (or 
whoever that Enquirer was) had pretended to take fome Account of his own at the 
Time mentioned by the Committee, which, upon Compariſon with that of the 
Coachman's, he found to be manifeſtly Falſe and Erroneous, and therefore would 
not produce or depend upon thatz but we hope his Teſtimony can receive no 
Advantage from ſuch a Conduct. And upon the whole it appears, that tho' more 
Induſtry has been employed on the Article of Enquiry, yet as many Miſtakes 
have been made in it, as in any other. 

And as for the Coachman's Book, after all it cannot be entirely relied on z he- 
cauſe the Entries made in his Book can only relate (as we apprehend) to the 
Charges of Turnpikes and Ferryings, or ſuch other Matters for which he "yy 4 

coun 
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ceuntable. He had no reaſon to take Notice in ſuch an Account, when his Lordihip 
was in the Coach, when, Not ; and your Lordſhips have heard, cannot be poſitive 
on that Head. And therefore how exa&t ſoever his Accounts may be, 1n reſpect to 
thoſe little Disburſements, they can add no Weight to the Obſervation drawn trom 
them by that Honourable Committee; and tho' great Streſs has heen Jaid on 
them, (with Submiſſion to your Lordithips) they amonnt to no more, than zhar 
ſome Perſon on this fide the Water, writing to ſome on the other fide, are ſuppoſed to 
mention bis Lordſhip, ſometimes as in Town, or in the'Country ; and from thence *'tis 
inferr'd, that they had frequent acceſs to him, and conſequently the Matter ot 
their Correſpondence 1s1mputed to him. p 

Had theſe Correſpondents been exa&t, My Lords, in all their Accounts of his 
Motions, furely no ſuch Concluſions could have been reafonably made ; but as 
they ate oft'ner wrong than right, it follows, they were not ſo well acquainted 
w th his Lordſhip or his Circumſtances, as (to ſerve their evil Purpoſes) they 
have pretentled to be. | 4 | 

Having thus ſpoken as to the Circumſtances of Times (which are thrown in to 
induce a Belief, that his Lordſhip was meant by that Correſpondence) I thall 
next offer ſomething as to the Cant Names; and tho' it has been already obſerv'd 


- to your Lordſhips in various Inſtances, that the Names of Fones, I/lngron, and 


Weſton, could not poſlibly belong to him : Yet give me leave, (My Lords) to fay 
further, that ones 1s not only a very common Name (tor in one Society, I think, 
I remember no leſs*than ſixteen of the Name at once) but that Name 1s mani- 
teſtly applied to very different Perſons, even in the Papers contained in the Ap- 
pendix. In Plunket's Cyphers, Fones denotes the Germans : Twelve or Fourteen 
Times it 1s ſuppoſed to denote the Duke of Norfolk, in three other Places to de- 
note Sir I. Ellis, and even in the Letters imputed to Kelly, there are Paſla- 
ges (hen thoſe already mentioned to your Lordſhips) which cannot with any 
Reaſon or Probability be applied to his Lordfthip : Fot inftance, D. 23. Fones 
and I/lington are within the Compaſs of two Lines plainly diſtinguithed, as two 
different Perſons, and therefore both cannot be apply'd to his Lordſhip. And 
in the fame Letter as well as a preceding Letter, D 13. Fones is mentioned as 
having undertaken to do ſomething for a Boy at Earon ; where it is well known, 


his Lordſhip has no Influence or Acquaintance, and if he had intereſted himſelf 


there on any ſuch Account, it would eaſily have been diſcovered. And this, My 
Lords, 1s one ſtrong Inſtance to ſhew the Ignorance of the Writer, even in ſome 
of his Lordſhip's moſt notoribus Circumſtances. 

| A great deal of Pains has likewiſe been taken, by the help of divers Suppoſiti- 
ons and Reaſonings, to prove that Rig denotes his Lordſhip. However, I ſhall 
take Notice but of one, in the Letter ro Gerrard, which is ſaid to be Sir F. D'Obryan, 
Report 49. E. 47. * Where ſomething is ſaid of Riz, highly Improper, and ab- 
fſolutely Falſe, if to be underſtood of the Biſhop. An Account 1s ſaid to be 


_ given of the Difficulty Kelly had to get Bail, and it is added—TYowr o/d Friend Rig 


mdeed offered all that could be expefed of the P2or Man. - (If my Inſtructions are 
true) D'Obryan is a Name his Lordſhip never heard of before, nor had the leaſt 
Concern in procuring Kelly's Bail, nor knows to this Day who they are, the only 
Words applicable to him in this Paſſage, are thoſe of Poor. Man; and his Lordſhip 
permits me to ſay, that he is really ſach, poor both in Body and Purſe, and as poor 
as his Enemies almoſt can make ham ; and tho' he may have reaſon (if your Lord- 
ſhips 'ſhould paſs this Bill with all the Severities intended by it) to be heartil 


forry he 1s fo, and that he has negle&ed thoſe Opportunities of enriching himſelf; 


which others would have laid hold of; yet he gives me leave, My Lords, to fay, 
he is not aſhamed of that Poverty, becauſe: free from all unjuſt Acquiſitions, and 
unworthy Comphances. But that he was a poor Man at that Time, 3. e. unable to 
procure Bail (which is the Senſe that Writer means it in) cannot with any De- 
cency or Juftice be applied toone of his Lordſhip's Intereſt and Station, if he had 


concerned himſelf in it. 


Give me leave (My Lords) to take Notice of another Miſtake of that Honou- 
rable Committee in the very ſame Letter; I mean, a Paſſage cited from it which 
1s not 1n 1t, to prove that Rig and his Lordſhip are the ſame Perſons ; which I 
ſhould have omitted, but that it breaks at once the Chain of Reaſoning, there made 
uſe of, The Words are, how far this late Affair may affet him ( Rig) I cannot tell, 
and E, 47. is cited for them, Now E. 47. gives an Account of Kelly's Exami- 
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nation promiſcuouſly with other Matters, and was written June ir, but the 
Letter, where the Words really are, is E. 49. of the 18th of June (near a 


Month after Kelly's Examination.) Nor is there a Word in that abour-the Dog, 


bur it might be proper to confound theſe two Letrers, and connett thele two Par- 
ticulars, in order to make out, that Riz and his Lordſhip are the fame, tho” they 


| have really no Relation one to the other. 


We might add, my Lords, many other groſs Errors in the Application of Names, 


bur if your Lordſhips are ſatisfied with the Juſtice of thoſe we have already mention- 
ed, (as I hope your Lordſhipsare) there will be no necd to regard thereſt ; for though 
they have ſome little Coincidencies of Time, yet they are daſhed with ſo many 
Inconſiſtencies, and ſo many Palfities, that no fair Correſpondent could be guilr 

of. Bur there is one which of all others bears hardeſt upon this Reverend Pre- 
late, the moſt Criminal in the Matter of ir, and from which he is moſt deeply 
concerned to clear himſelt; z. e. the Letter of April 2ot®, which has been over 
and over affirmed by that Honourable Commitrec, as well'as by the Countel for 
the Bill, to be a Letter to the Pretender; if that be fo, and had been proved by 
any Degree of Evidence, to have been dictated by his Lordſhip, we ſhould have 
been utterly at a loſs what to have ſaid, in a Caſe, that would have been fo fully 
within the Letter of the Law. Part of it, my Lords, we have already thewn 
to have been charged on his Lordſhip without the leaſt proof or ſhadow of Eyvi- 
dence ; the other Part of the Charge we hope now to prove equally ground- 


leſs and falſe. | 
That the Letter addreſs'd to Facrk/on was not to the Pretender (whomever elſe 


. It may mean) wethink appears clearly from the Words of it, our Circumſtance 


o#8 this Sidez a Phraſe not only uſed by all Writers, 'but is the conſtant uſual 
Stile throughour all the Papers in the Appendix,*in contradiſtintion to France, 


.. which is the other Side, bur never to /aly, as the Caſe mult be here, if Fack- 
ſon means the Pretender. The Inſtances in the Appendix are almoſt infinite. 


Rep. 43, 


There is another Reaſon, why we think the Name of Fack/on cannot reaſy- 59> $5.5, 


nably be ſuppoſed to denote the Pretender, is from E. 30. where there is men- 
tion of dividing Clinton's Money between Medley and Fackſon, 5. e. ſays the Rep. 

. #4. berween Medley and the Pretender. Bur it is not to be imagined, that a 
Fe written from one devoted to the Pretender's Intereſt, ſhould place Ormond 
before him this is ſo unlikely, that even the Committee, ſpeaking in their own 
Perſons, at the bottom of this very Page, flide naturally into the other Way of 
placing the Words, the Pretender and Ormond. Beſides this, my Lords, = 
are ſo many Familiarities [ro mention but one, all ſuch pretending People] in the 
Letter it ſelf, that it could never come from any one (as I before ſaid, devoted 
to that Intereſt) at leaſt not to the Pretender himſelf, bur to ſome equal, or rather 
ro ſome inferior. Fackſon therefore muſt mean ſome body elſe, ſome body in 
France, and not the Pretender in /taly, and on rhis Suppofition, every Word, and 
Phraſe of thar Letter is better accounted for, than on any other. 

The Committee of that Hon: Houſe below have been pleaſed alſo to obſerve, 
P- 45, 46. that Jackſon appears from other Letters, to be theſameas Malcolm, (which 
they ſay means the Pretender) and for this Reaſon ; becauſe [ pag. 54. E. 30.] 
Clinton's Money is to be divided between Medley and Fack/on. And Pap. F6. 
ſomebody hopes Clinton has ſent Malcolm half Money, which proves indeed, 
that either Medley or Jackſon means Malcelm, but which may be ſtill a Queſtion, 
as much as it was before. 

That Malcolm means the Pretender, tis proved, becauſe Application is made 
to Malcolm, in a Letter from $cot/and for a Patent, and for Power to raiſe a Re- 
giment, Rep. pag. 4f, 75. but with Submiſſion to that Honourable Committee, 
neither of theſe Inſtances prove that Afſertion;z ſince the moſt natural Way of 

plying in ſuch Caſes, is to Perſons employed under the Principal, and nor 
immediately to the Fountain Head it ſelf; and if the late Duke of Ormond was 
to have come over laſt Summer to head the Scors, and they daily ſent preſſing Meſ- 
fages to that Effect (as Mr. S:anhope writes from Madrid Rep. p. 75.) who more 
proper to be applied to by a Scors Man on both theſe Occaſions? Malcolm therefore 
(with Submiſhon to the Committee) more naturally means the late Duke of Ormond. 

I may add to this, my Lords, that in the Cypher inſerted among the Scotch 
Papers, I. 14. Davis and Lloyd (not Malcolm) is faid to be the Name and Defig- 


nation of the Pretender. | 
hy I hope 


Afp. E.49% 
) [> þ | Bey 


- - on2- —- 
> <—— ——__ hw — 
n - . _ - - —_— . 


(88 ]- 


f hope, we may be allowed to argue in this manner, from ohe Cypher to ano: 
ther, becaule the fame Merhod has been made Ute of againſt us, upon this very Arti- 
clc, both by that Honourable Commirree, and the Counſel for the Bill z for the Qn- 
ly Colour there is for interpreting Fack/on to be the Pretender, is raken from 
Plunket's Cypher, in which, (as it 1s printed) Zack/on is ſet over againſt the Name 
of the Pretender, and from the Titling to the Draught of a Letter of P/yxke?'s to 
Fack/on, C. 41. and admitting this Letter to have been fo intitled by himſelf, (which 
has not been proved) yer it does not follow, (as I before obſerved) that becauſe a 
Letter addreſs'd to one at Rome by Plunket under the Name of Jackſon, ſignified 
the Pretender that another Letter directed ro one of that Name in France, by 
a quite different Perſon, ſhould likewiſe neceſſarily fignify the Pretender. 'This, my 
Lords, I beg leave to fay, is no certain or natural Conlequence, bur it is moſt cer- 
tain, thar that Draught (whomſoever it was intended to) was not written-upon 
thac Cypher which the Committee reter'd to, in order to have it thought to 
have been written for the Pretender for there is but one only of the many Cant 
Names in the whole Letter which is to be tound in that Cypher. Bur if your 
Lordthips will be pleaſed ro conſider that Cypher a little farther, it will appear, 
that the very Perfons ſuppoſed to be concerned in dictating this Letter to Fack- 
ſon, were utterly MN to the Correſpondence; for it conſiſts of ahundredand 
fifty Names, and no Man can find above four that are in this Cypher, or in all 
that voluminous Conſpiracy attributed to Kel!y ; nor any of thoſe four ever uſed 
in the Letters ſuppoſed to be writ by Kelly, but in thole only ſuppoſed to -be 
written to him from Abroad. 

The Name of Jackſon isnot once inall that Correſpondence applied to the Pre- 
tender z and though there bea hundred proper Occaſions ot mentioning him, it is 
always under ſome other Appellation. And Pluzket himſelf in his Examination C, 73. 
Sec. 14. (when he could not poſſibly know the Tendency of. the Queſtion) nor 
only ſays poſitively, that he never writ to any Perſon by the Name of Fackſon, 
and does not know who 1s meant by it, bur. it 1s alſo remarkable (my Lords) that 
in all the Letters faid ro be written by him upon that Cypher (after it was 
formed) he never once ſtiles the Pretender 7ack/on, but either Fo/eph- or Fep/on. 

The firſt of theſe Letters is in May 1721, and therefore that Honourable Com- 
mittee have with great Exa&tneſs placed this Cypher immediately before it, as ſup- 
poſing it about that Time framed; for all the preceding Letters are manifeſt] 
written upon another Cypher. Now this Letter of the 20t* of April, ſuppoſed 
to be dictated by his Lordſhip was written before that v6 no of Plunket's was 
framed, and conſequently could not take a Name from a Cypher, which then had 


'no Exittence. 


'There is another Obſervation of that Honourable Committee, which I beg 
leave to take Notice of. They ſay, that the Cypher made ule of inthis Letter ro 
Fackſon, is the ſame made uſe of in the Letters from the late Duke of Ormond's 
Agents, and in Letters to Dennis Kelly, and yer the Pretender has ſome other 
Names in ſuch Letters, bur in none of them ever once tiled Fack/ou. How comes 
1t then, my Lords, that he ſhould be ſtiled fo once, in this one Letter, and neyer 
before, nor after, by that Writer, or by any other ? 

We have been the longer, my Lords, in removing this Imputation, becauſe 
of all others ir isthe hardeſt and moſt unjuſt upon this Reverend Prelate; and 
upon the whole, we hope, it is fully andeffeCtually done, (notwithſtanding the 
Difficulties we had of provinga Negative) and cyen from thoſe Lights and Ma- 
terials the Commirtee themſelves have afforded us; and if we had had Opportuni- 
ty of inſpetting the Originals, we doubt not, we ſhould have been able to have 
proved much betrer, that Zack/on, (to whom this Letrer of the 20 of _4pril was 
directed) could not poſſibly mean the Pretender. 

And if thar be the Caſe, as ir certainly is, and it appears farther by the Evidence 
which we ſhall produce, that theſe three Letters of April 20. were nor, and could 


- not poſlibly be diftated by the Biſhop, the Foundation of the whole Charge is de- 


ſtroyed, and conſequently, all the Superſtructure muſt fall ro the Ground. Nay, 


I will venture to affirm, that it 1s impoſſible for them to form any Scheme to 


prove the Biſhop wrote theſe Letters, but wharis, and will be aEtually dilproyed 


and falſified, by ſome part of their own Eyidence. 


© Havins thus gone through, my Lords, every part of the Charge, I muſt 
crave your Lordſhips Patience, yer to ſpeak to two 'Fhings, which have been 


much 
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Much infifted on by the Countlel for the Bill. Phat when your Loriſtups pro- 


ceed in a Legiſlative Capacity, you are not to be gaiacd by the Rates aud Niwetici 
of Law, and therefore that we are not in this Cale to expcet an Evidence (irictly 
legal. 'The other thing was, that az his time of Day circumſtantial Evidence 1s 
ſufficient, in a Charge of High Treaſon, as the Caiſc now before you is. 'Iis 
(my Lords) we have hcard fully and otten repeated, as it were to agticipate us in 
this Objcttion, which they themſelves know to be lo jultly tounced. 

I have fo far afted in Complailance to them, as to argue chiefly on the Fats 
and Circumſtances themſelves, and under the very fame Lights they have preſented 
them to us, and hope (my Lords) our Inferenccs from them have been more jult, 
our Conftruttion more natural, and our Probabilities much greater than theirs; 
and even in that View (conſidered ab{traftedly from what rhe common Law, and 
the common Juſtice of the Realm requires,) I hope we h.ve tully thewn to 
your Lordſhips Satisfation, and to the Conviction of every rcalonable or impar- 
tial Perſon, that thereare no Grounds for what 1s ſuggelted in this Bill; and that 
all that hear me, may juſtly Wonder, how this Reverend Prelate comes to be 
charged (as he is in the Preamble of the Bill) with being deeply concerned in 
forming, direEting, and carrying on a Conſpiracy z when it has not been proved, 
that he centred into any one Conlultation, concerted any one Mcafure, gave any 
one DireC&tion, that he has done any one criminal Act, written, dittated, or rc- 
ceived any one criminal Letter z and if we ſhould wave infifting on an Evidence 
{tri&ly legal, or a Proof according to the known Rules of Law ; give me leaye to 


fay, my Lords, becaulc it 1s true, there has not been a reaſonable Evidence. 


Bur yer, my Lords, I ſhall always in{ift, both as an Engliſhman, and as Coun- 
ſel ro this Reverend Prelate, that there ought to be a leg.] Evidence in theſe; 
as well as in any other crirainai Proceedings. If there is any Difference, it is 
in this only, that as there are certainly many greater Inconveniences to the Sub- 
ject in this Method of Proceeding, there ought to be a ſtronger Proof, and a Con- 
viction more {trictly legal. I will always hope, your Lorcitiys will expect a 
Proof in ſuch heavy Charges agreeable to the Laws of the Lanu, 23.) the Rules 
and Reſolutions of other Judicatures. I am far from thinking your Lordit;;s are 
circumſcribed by the Forms of inferior Courts, becauſe” they are in their own 


© 


' Nature diſcretionary, and the Courts themſelyes often vary and depart from them. 


But the fundamental Maxims of Law, the unalterable !::farcs of Juſtice, and 
the poſitive Directions of an At of Parliament are of anocher Nature; they arc 
binding every where, to all Perſons and Authorities, (as tons as they continue 


Laws) the'King himſelf not excepted. I ſhould beg Pardon, tor carrying my 


Aſertion fo far, but that I am taughr by the Bill of Rights, that che King him- 
felf is bound by the Law, thar ir 1s not in his Power to alter, lulpend, or dipentc 


with Laws. Bur if the Doctrine of the Counſel tor the Bill is true, and every one 


at Liberty to follow the Diftates of his own Judgment, and what Rules he pleales, 


what Confuſions, Uncertainties, and Arbitrarinels mult thar introduce in ll Pro- 


cecdings? Private Opinion will too often be a Pretence to exercite private 
Malice, Revenge, or Ambition. 

' I might appeal to every one that hears me, whether he has nor, at ſome Time 
or other, believed ſome things as ſtrongly as he did ar firit this Reverend Pre- 
late to- be guilty of- what was ſuggeſted againſt him, and has atterwards found 
himſelf miſtaken? What is more common than for: Men that agree in the fame 
Notions of Morality, to deduce different Concluſfions and Applications from 
rhem ? (even where [Intereſt or Partiality do nor intervene;) and therefore, the 
Wiſdom of the Law of Ezgland has been to determine general Notions of Ju- 
{tice and Right by particular Rules and Applications, in order to ſettle thar Variety 
and Inconſtancy, which withour ſome eſtabliſhed Rule mult neceffarily follow. 
Where then ſhall we go for thoſe true and proper Notions of Law or Equity, 
but to thoſe great Oracles and Fountains (my Lords the Judges ?) W har better 
Guide, or more certain Rule, can any one of your Lordſhips propoſe to himſelf; 
than the conſtant and uniform Judgment of thoſe, whom the Contitacicn of this 
Kingdom have made the proper Diſpenſers of Juſtice, and the Interpreters of 


Law 2 


"Tis your Lordſhips peculiar Advantage, to be continually affiſted by ſome of 
my Lords.the Judges, and we hope in this Inſtance (if any Doubt can ar laſt re- 
main) your Lordſhips will hear their Opinion with the ſame Deference and Can- 
dor as 1n former Cates. Let it never be faid, my Lords, that you, who are the 
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tfupream Oyer of the Kingdom, whole Judgments and Reſolutions are Laws to 
other Courts, and ought to be an Example to all others, in the Juſtice and Equi- 
ty of your Proccetings, that your Lordſhips will nor regard the folemn Judg- 
ment of the Judges, or the Ulages of former Parhaments : And let it not belaid, 
that becauſe other Courts are bound by a Law, to require luch and ſuch Circum- 
ftances to infer an Offence, or ſuch a Proof before they condemn a Man, that you 
(my Lords) will tolow your own private Opinion, make what you __ to be 
an Offence, without any Evidenceart all, but upon mere Hearlays, Conjectures, 
and Suppolttions. W ho can read that melancholy Cale withour Concern, which 
my Lord Coke has in his 34 /x/tizt. of an Uncle that was condemned and executed 
for the ſuppoſed Death of his Niece, merely upon a Train of Preſumprions and 
circumſtantial Evidence : Or ' Hari/on's Cale within Memory, where the Father 
and Mother both ſuffered upon Preſumption for a ſuppoled Murder j and with what 
Shame and Remorle did that haſty Judge ſee himlelf convicted by the Perſon re- 
turning from beyond Sca? Andevery onealmoſt remembers the Charge of Treaſon 
againſt this Reverend Prelate's Predeceffor : it ſuch a Bill had been thought on, 
or much ſtronger Evidence had been received, it might have pals'd before the 
Truth could have appeared. But happy was it for that innocent Prelate, that a 


-quite contrary Method wastaken, and his Accuſers brought Face to Faceto him, 


by which he quickly diſcovered the Villany of thoſe Miſcreants. Private Opini- 
on or Perſuaſion therefore is ſuch a Poſition, that every honeſt Man ought to dif- 
claim in theſe Caſes, and the greater the Crime is, in which he is to judge, the 
ſtronger Procf he ought to require z and when one adheres ſtrictly to Juſtice, and 
goes according to the Allegata & Probata, by the beſt Rules and Reaſons 
of Law; whatever Miſtakes, Miſinformations, or falſe Evidence may happen in 
the Caſe, he can never . have Cauſe to repent, and neither the preſent Age nor 
Poſterity can blame him. 


It was formerly a Queſtion, whether the S7ar-Chamber was bound by the Rules 


and Reſolutions of other Courts: And the many Exceſles, and extravagant Opi- 
nions in this Reſpe&t, was the Reaſon that antient Court was laid aſide. Andit 
has been as great a Queſtion, whether the Court of Chancery was to be guided 
by Rules and Precedents. Bur che better Opinion has always been, that a Judge 
in Equity ought to regard the Rules and Reſolutions that have been in like 
Caſes ; unleſs he is reſolved ro make Decrees torally arbitrary. 

For though Equity and Reaſon, in itſelf, is the ſame all rhe World over, and no- 
thing can alter the proper and intrinſick Notions of it; yet, as the Matters about 
which it is converſant, are repreſented indifferent Circumſtances, and, like Streams 
of Water, will receive ſome little TinEture from the Soil through which irruns, 
and ſomething in every Man's Temper that will flide into his beſt formed Notions ; 
it ſhews the Neceſlity of ſome fix'd and eſtabliſh'd Rules, at all Times, and in 


- all Places of Judicature. And therefore, in that High Court of Equity, though 


Saw, Rep. 
594+ 


the Rigour of the Common Law is in ſome reſpects foftned, yet there isnothing 
more known, than that it is not to be impeach'd in any of its eſſential and fun- 
damental Points. 

I hope your Lordſhips will pardon me, if I mention an Authority or two of 
great Name, that expreſly ſay, the High Court of Parliament is likewiſe bound 
by the Rules of Law. Lord Chict Juſtice Holt fays, The Authority of 
Parliament is from the Law; and as it is circumſcribed by Law, ſo it may 
be exceeded, and if they do exceed their legal Bounds and Authority, their Acts 
are wrongful, and cannot be juſtified any more than the Acts of private Men. I 
mighr add to this, the Opinions of Yaughan, Hales, and Hobart, to the ſame pur- 
pole; that the Rules of Law ought ro guide in paſſing of Afts of Parliament, 
as well asinthe ordinary Courſe of Judicature. But when I mention the Senſe 
of a living Authority, that has filled the higheſt Stations inthe Law, and fo great 
an Ornament to your Lordihips Houſe, and whoſe Merits have been fo lately dif- 
tinguiſhed by new Honours, I need cite no more. It was in a Caſe, where the 
fame DoErine was advanced (that the Parliament was not bound to conform to 
the Rules and Proceedings of other Courts) : In anſwer to which, that noble Lord 
with great Truth obſerved, that thoſe Rules were not to be Patterns to them, 
only becauſe they were Rules of thoſe Courts, but becauſe they were Reaſon, 
and Reaſon approved of by long Experience, and they obrain there as Rules for 
thar Cauſe; and I hope (ſays he) that is a Cauſe why the Houſe ſhould imitate 
them, as much as Yeſtminſter-Fall; or elſe how can they be ſaid to go accord- 
ing to Reaſon, or Juſtice, when they go belide, or rranſgrels thoſe Ow, 4 y 
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Beſides theſe great Authorities, there have been Times, when Parliametifs 
have thought themſelves bound by the common Rules and Proceedings of Law, 
and Parliaments that were very tender and ſenſible of their own Power, in other 
Reſpeas, Not to mention ſeveral antient AQts of Reverſal, becauſe Judgments 
given in Parliament were not pronounced according to the knowri Laws; there 
is the Act for the Attainder of the Earl of arch, becatiſe he had been inſtru- 
mental in procuring the Attainder of another Lord, under Pretence of a Let- 
ter, {which the Record expreſsly ſays) was no Evidence. And the Record for 
reverſing the Attainder of Roger Mortimer, 28. E. 3. Sir Thomas Haxley, &c. is 


expreſsly declared to be, becauſe they were attainted contrary to the good Laws 


and Cuſtoms of the Realm; And not only the Lawyers and the Hiſtories of thoſe” 
Times condemn them as groſsly contrary to Law and Juſtice, - but the Stat. 1 E.6. 
cap.. 12. is direQtly levelled at them. For it recites that thoſe Proceedings were 
terrible and extreaw, introduced for particular Policies and Purpoſes, repeals 
ſeveral Statvtes that had been enacted in the preceding Reigns, and that there 
might be no more ſuch for the Future, reduces all Treaſons to the antient Stan- 
dard of the 25 E. 3. and goes on and enafts, That no Perſon or Perſons (i. e. my 
Lords, as I humbly apprehend no manner of Perſons, in no manner of Place, 
Court, or Method 11 be convited for any Offence of Treaſons, Petit Trea- 
ſons, Miſprifions, for which the Offender ſhall in any wiſe ſoffer any Pains of 
Death, Impriſoonment, loſs of Goods or the like, unleſs accuſed by the Teſti- 
mony of two lawful and ſufficient Witneſſes, The Stat. 5. E. 6. cap. t1. goes 
further, and ſays, There ſhall not only be two Witneſſes, but thoſe two Witneſſes 
ſhall be produced in Perſon before the Party, and ſhall before his Face maintain and 
avow, what they have to W The Words of this Stat. as well as the former, 
are as general, as they can be, without any Exception of Place or Proceeding. 

But notwithſtanding theſe two Statutes, there was ſtill Occaſion for the 
Stat. 7. W. 3. to aſcertain Treaſons and to regulate the Method of Trials. 
For there had been ſeveral tender complaiſant Laws introduced by the pretended 
Zeal of Miniſters, with a peculiar Eye to the Prince on the Throne, which tho* 
others could not apprehend the Juſtice or Neceſlity of, yet oa theſe Laws 
here had been many unreaſonable Penalties, undve and irregular Proſecutions, 
in the preceding Reigns, and which Sir Fo. Hawles remarks 'as one of the 
great and immediate Cauſes of the Revolution. And to ſhew the Reſentment 
of the Nation, on theſe Proceedings, they were all reverſed by parcicular As 
of Parliament ; and to prevent the ſame for the Future, that glorious Statute 
was m:de of the 7 W. 3. cap, 3. That Perſons accuſed as Offenders ſhould be 
juſtly and equally try'd, and not be debarr'd of all juſt and equal Means for the 
Defence of their Innocency. And whoever caſts his Eye over the preceding 
Trials, will find every Clauſe of that Statnte as it were a particular Proviſion 
againſt the Miſchiefs that had been, and to prevent thie like for the Time to 
come. 
1 do admit (my Lords) there is a Proviſo in the End of that Statute; [chat 
it ſhall not extend to any Impeachments or Proceedings in Parliament] and 
therefore 1 don't mention it as a Rule to parliamentary Proceedings in all Reſpects, 
as it is to inferior Courts; but ſurely the Reaſon and Juſtice of that A& ought to 
be a Guide, as far as it is conſiſtent with the Nature of your Lordſhip's Pro- 
ceedings. And inaſmuch as it was the Senſe of the whole Legiſlature,and the united 
Voice of the Nation at that Time, and founded on a dear bought Experience, 
it is ſurely ſo far worthy of your Lordſhip's Imitation. It can never be con- 
Gſtent with publick Wiſdom to run again into the fame Miſchief from which 
weare ſo happily reſcued, or to ſplit on the very ſame Rocks, on which many of 
yovr Lordſhip's noble Anceſtors have periſh'd. 

And it can never be (with Submiſſion to your Lordſhips better Judgments) a 
natural or a reaſonable ConſtruCtion of that Proviſo, to enlarge the Proceeding of 


Parliament, or to give a greater Latitude than ever they had before; and to 


remind your Lordſhips how the Uſage of Parliament was preceding this Sta- 
tute; I need mention but two or three Inſtances out of many. Lord Dela- 
mere's Caſe in King Fames's Time, 1685, where there was one poſitive Witneſs 


and a ſtrong circumſtantial Evidence; and yet your Lordſhips Predeceſſors 


thought that not ſufficient to find him guilty. The Lord Stamford's Cafe in the 
very ſame Year, where there was alſo one Witneſs, and ſtrong Circumſtances, 
and he was in the like Manner acquitted. In the Caſe of Earl of Pemb, 1677. 
for Blaſphemy and abuſe of the Sacraments, your Lordſhips Predeceſſors de- 
clared, That the fingle Teſtimony of Lanta tho? on Oath, was mw ſuf- 
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Kcient Evidence againſt a Peer denying the Fa& upon his Honour ; and upon that 
addreſs'd his Majeſty that he might be releaſed from his Impriſonment. 

And, as I humbly apprehend, your Lordſhips have thought fit to admit ſome 
of the Regulations of that AR into your Proceedings, ſuch of them (as | before 
ſaid) as are agreeable and conſiſtent with the Nature of your Proceedings. 
Your Lordſhips have been pleaſed to allow Counſel to a Priſoner in Treaſon, to 
ſpeak to Matters of FaCt as well as Law : You allow a Copy of the Charge 
againſt him; you require the Witneſs for him to be upon Oath, as well as 
againſt him; neither will your Lordſhips admir Evidence of a Fa& not in the 
Charge. And ſurely (my Lords) there is as much Reaſon, and as much Equity 
to require (as that Stat. requires in Courts below) the Teſtimony of two lawful 
and ſufficient Witneſſes. Nay, my Lords, I hope the Reaſon is much ſtronger, 
becauſe (altho' your Lordſhips ſhould conſider your ſelves as unreſtrained by the 
Stat. 7 Will.) yet it is poſitively requir'd by both the Statutes of E4. 6. which 
are general and without Exception (as I before obſerv'd) and becauſe it is agree- 
able to the Uſage of Parliament (as I have likewiſe ſhewn) from that Time even 
down to the Stat. 7 Will. And if your Lordſhips are not enlarged by the Sta- 
tute of Ring V:lliam, and the Statutes of Edward 6. are ſtill Laws, give me 
leave (my Lords) to ſay, it can never be juſt or l:wful to take away any Man's 
Life or Liberty on leſs Evidence than what thoſe Statutes require, in any Place, 
or by any Method whatſoever. Becauſe 1 am tavght by Caſviſts, that every 
juſt Law isa Rule of Conſcience, whether divine or humane; and no Man can 
fay, his Conſcience is void of Offence towards God or Man, unleſs he atts ac- 
cording, to the Laws of the one Sort, as well as of the other, | 

And if your Lordſhips will give me Leave to ſtep once more out of the 
Verge of my own Profeſſion, I will mention a Word out of the Civil Law con- 
formable to this : That is a Law (my Lords) in ſome Degree receiv'd by all 
Nations, as a Scheme of the greateſt Equity and J»ſtice, "Phe Number of Wit« 


* Diz. 22, nels by that * Law, ovght to be two, atleaſt, ro make-a full Proof, and free from 


all Exceptions, both zs to their Perſon and to their Depoſition, The Teſti- 


Cod. 4.20, mony of a ſingle Witneſs is of no Validity, unleſs where other Circumſtances 


concur ; and it was not the Manner of the Romans, to condemn any Man, be- 
forethat he, which is accuſed, have his AccuſersPFace to Face, And this (my Lords) 
is not only the dead Letter of the Code and the Dig. but the learned Groenw. 
in his Notes upon -theſe Laws, ſays, it is the general Policy, and obtains at 
this Day in moſt Parts of the World. I do own that there are many Caſes 
that happen with us in the Courts below, where the Teſtimony of two Wir- 
neſſes is not required ; but then, my Lords, it is, when the Trial is by Jury, 
that is, when twelve Men, coming from the Party's own Neighbourhood, and 
conſequently muſt be ſuppoſed to know ſomething of the. Fat upon their own 
Knowledge, find a Verdict upon their Oaths. But [ need not ſay, that even in a 
Trial by Jury, if it is a Caſe of High Treaſon, like this now before your Lord- 
ſhips, there muſt be two Witneſles, -and nothing leſs can warrant the Verdict, 
And ſurely, my Lords, it is a PraCtice founded on Reaſon ; not becauſe this or 
that Law, or this or that Court requires it, but becauſe 'tis abſolutely neceſſary 
for the Diſcovery of Truth, and for the forming of a right Judgment, whether 
what is ſwore be true or falſe. One Witneſs may miſtake, or be perjured, 
and yet happen to be Conſiſtent with himſelf, but when there are two ſeparately 
examined, the Truth is much more caſfily found out: And tho? a Criminal may 
now and then eſcape for want of ſuch a Proof, yet that would be a far leſs Evil, 
than to truſt ſo much in Caſes ſo Penal to Circumſtances and Preſumption, and 
to the Malice and Miſtakes of one Perſon, 

But if, notwithſtanding the Opinion of the greateſt Lawyers both Engliſh 
and Forcign, your own-unyform- Uſage and Reſolution, and the Reaſon of the 
Thing it ſelf, Your Lordihips are reſolved in this one Inſtance to follow, eve- 
ry one his own private and particular Conſcience: Let every one hearken 
to that ſtill Voice within him with an honeſt Attention, unto. thoſe ſecres 
Whiſperings with Temper and Moderation, Let no Man be ſway'd by Hopes, 
over-rul'd by Fears, or tranſported by Zeal beyond the Bounds of Juſtice, and. 
thro? this Reverend Prelate's Side give a Wound to himſelf or Poſterity,, 
which may never be cured. Conſider, my Lords, if not for his, yet for your 
own Sakes, the Circumſtances, the Probabilities, and Evidence on both Sides 
with an unbyaſs'd Conſcience, and by the Meaſures of Law and Juſtice. 'For 
though ſome Proceedings may ſeem convenlent to certain Times and Occaſions, 
yet unleſs they agree with the Law, with Reaſon, and: with Juſtice, no'/Man 
ovght to think, he has any Power to conſent, There 
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There is a noble Inſtance on Record of the Lord Djzby, and worthy of eyes 
Ty one's Imitation, He had been, my Lords, one of the molt violent Managers 
in the Impeachment of the Lord Strafford ; and yet when that Proceeding was 
waved, and a Bill of Attainder brought in, he ſpoke as violently againſt it * 
Though he was ſtill of Opinion (he ſaid) that that Lord was the {ame dangerous 
Miniſter, and great Apoſtate to the Common-wealth, who muſt not expe& to 
be pardoned in this World, till he was diſpatched to another ; yer he had ra- 
ther loſe his Hand, than put it to that Diſpatch: He pur them in Mind of the 
Difference between Proſecutors and Judges, and how unbecoming that Fervor 
was in them, now they were Judges, which perhaps might be commendable ir 
them as Proſecutors, That when he gave his Conſent to the Accuſation, he 
was aſlured, his Crimes would have been fully and legally proved, which if 
they had, he cou'd have condemn'd him with Innocency, as be had proſecuted 
him with Earneſtneſs ; but as the Caſe then appear'd, no Man could ſatisfy his 
Conſcience in the doing of it. The Parliament, *tis true, had a judicial and a le- 
giſlative Capacity, the Meaſure of the one ought to be legally juſt, the other 
Political and prudential z but theſe two Capacities were nor to be confounded in 
Judgment ; they were not to piece up (lays he) the want of Legality by Mat- 
ters of Convenience, to the Ruin of a Man by a Law made ex p/ſterto: 3. 

W hat can 1 ſay more? For it muſt appear to your Lordſhips by this Time, 
that this Proceeding is contrary to the fundamental Laws of the Kingdom 
contrary to publick Wiſdom, and Unjuſt in it ſelf. That the Reaſons and 
Suggeſtions upon which it is grounded have not been proved with any Colour 
of legal Evidence, or with any Degree of Proof or Probability which ought to 
ſatisfy the Conſcience of an honeſt, reaſonable:Man, Bur if the Varters, which 
I have humbly laid before your Lordſhips, have not all the Weight, which [ 
hope they have, or if 1 have omitted any Thing that is material or nece(lury 
for this Reverend Prelate's Defence, Your Lordſhips, 1 hope, as Judges, and 
(coniequzntly in ſome Mealure of Counſel for the Priſoner) will, from 
vour ov Obſervation ſupply it. Or if | have laid them before your Lord= 
ſhips in an improper Light, or a leſs efteftual Manner than others wight have 
done ; yet the Caſe it felt will ſpeak better and more ſtrongly than any Words 
or Expreſiioas of mine can do. It is the Cauſe, the Fortune, and the Liberty 
of a moſt Reverend and Learned Prelate, which is to be ſtripp'd and rorn trom 
thoſe Dignities and Preferments which his own high Merits juſtly called him 
to, aid which he has ever lince adorned with the greateſt Luſtre. Upon 
what (lender and inſufficient Grounds your Lordſhips have zlready heard ; and 


'] was going to ſay, without Precedent ; but I muſt own there have been Ioſtances 


of Deprivation, ſome in the Beginning of Queen Elizabeth's Reign, and iome 
others ſince the Revolution. But yet they were upon a general Law, then in 
being, and an Incapacity voluntarily incurr'd by thole Prelates after the tull 
Knowledge and Publication of thoſe Laws, by retuſing to give that Security to 
the Government, which at thoſe Times was abſolutely neceſſary, And 
thongh they were peremptory in the laſt Degree, and their Example might 
have produced worle Conſequences than it did ; yet their Puniſhment went no 
further. But this is a particular Law, to be introduced for this particular Pre- 


_ ate, ſabſcquent ro the ſuppoſed Offence, and which is not thought fir co be 


enaCted as a Law for any other Perſon hereafter; and {| wiſh, my Lords, I could 
ſay, this A& went no further. But this Reverend Prelate is likewite co be de- 
prived, not of his Life indeed, but of all the Convenicnces and Comforts of 
it, of the Commerce of his Friends and Relations, and of all that is valuable 
to an Engliſhman, He is to be doom'd to the Curſe of Cain, and to be turn'd 
out of his native Country, full of Age and Infirmities, to the Cruelry of 
Strangers and Foreigners, and even beyond the reach of his Majeſty's moſt ex- 
tenſive Goodneſs. 

But if your Lordſhips ſhould paſs this Bill, he will till have, I doubt not, 
the Peace of his own Mind,- and this comfortable Refleftion, which no Man 
can take from him ; that he ſhares the Fate of "the greateſt and moſt honeſt 
Stateſan of the laſt Century : tho” in this Iaftance alſo 'cis bis Lordſhip's Mis- 
fortune to be very much diſtinguiſh'd. For He, tho? innocent, was afraid of the 
Violence of the Times, and withdrew from Proſecution. Bat this Reverend 
Prelate has been all alongfforthcoming, and, as it were, fearful of nothiug, and 
conſcious of nothing but his own Innocence, has ſonght in all Places to be 


\ bropght to Trial. That noble Lord's Crimes (or at leaſt his Accuſation) were 


-Zoing to be proyed in a proper Pry Manner by Numbers of Perſons. 
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But this Reverend Prelate is to be involved by Implications, Inferences, Con- 
{truCtions, and the ConjeQures of Decypherers, in Crimes, waich he is here ready 
to deny, and of which no Man accuſes him. WS 

1 would not be underſtood, my Lords, by any Thing I have offered in re- 
lation to the particular Penalties, as if | thought any one Suggeſtion of the 
Bill had been duly proved, ſo as to deſerve this or that Part of the Penalties ; 
tho* I muſt ſay, they are all ſo extraordinary in their Nature, as to deſerve your 
Lordſhip's Attention. And I doubt not, but your Lordſhips in your Good- 
neſs will conſider what is already paſſed, the Length and Cloſeneſs of the Im- 
priſonment, which this Reverend Prelate has already ſuffered as a ſuppoſed Cri- 
minal. Priſons before Convidtion are only for the fafe Cuſtody of a Man, and 
not for Puniſhment ; but his [Impriſonment has not been ſo ; which (if my Inſtru- 
ions are true) has been attended with ſuch unheard of Barbarities, and ſuch di- 
ſinguiſhing Severities, as are a Shame and Reproach to every civiliz'd Nation. 
The Caſe of Colledge every one has thought hard and barbarous ; but *cis this 
Reverend Prelate*'s Misfortune to be. diſtinguiſhed in this alſo, as well as 
in every Thing elſe: For that Caſe was before the Law allowed Counſel or 
Sollicitors to aſliſt a Priſoner in his Defence, but now they are allowed by Lav, 
and were aQually and duly aſſigned to my Lord Biſhop ; and yet part of his 
Defence, and part of his Evidence torn and taken from him. So that all theſe 
Things conſidered, his Lordſhip cannot eſcape without being a very great Suf- 
ferer, tho? your Lordlhips ſhould utterly reject this Bill. 

Your Lordſhips will alſo conſider the Infirmities of Body, under which that 
great and noble Mind even now Jabours before you: which have render'd him al- 
moſt uncapable of attending his Defence. Your Lordſhips will alſo conſider the 
Grief and Vexation it mult be to appear as a Criminal before this Honourable 
Houſe, where he has ſo long ſat as a Judge, and under the Suſpicion of thoſa 
Crimes which are laid to his Charge; and how grievous it is for one of his 
Lord{hip's CharaCter and FunCtion, to be tax'd with Breaches of his Duty to 
God and Man, of Scandal to Religion, of Deſigns of overthrowing Church 
and State, in Favour of Popery : Who happens to be the only Clergyman in 
England, that ever thought it worth his while to draw his Pen in Defence of 
Martin Luther, the great Inſtrument of our Reformation from Popery, and who 
has upon all other Occaſions appear'd the moſt ſtrenuous Aſſertor of it. I might 
add much more of his Lordſhip's perſonal Merits, and of thoſe high Abili- 
ties ſo eminently conſpicuous in him ; but that I know, it is ſome Kind of Vio- 
lence to his Lordſhip to hear even thus much mention'd. | 

Yet ſuffer me to ſay, That if theſe Suggeſtions ſhould be carried into a Law, 
without any Degree of Evidence or Probability, but rather (as your Lordſhips 
will immediately hear) againſt the ſtrongeſt Evidence and Probabilities that are 
poſſible of the contrary : I ſay, if this Bill ſhould paſs on ſuch Circumſtances, 
whatever the preſent Age may think, his Caſe will be a ſtanding Mark of Re- 
proach to it, and he will be the Wonder and the Pity of all ſucceeding Ge- 


nerations, 


{ ſhall add to your Lordſhip's Trouble but one Word more, in behalf of 
my ſelf: That your Lordſhips will pardon any Warmth of Temper, any un- 
guarded Word or Expreſſion that I may have been guilty of in the Courſe of 
this long Defence, in a Caſe, which every Engliſhman naturally conſiders as his 
own, and therefore will in ſome Meaſureiwarm the moſt even Temper. And 
that this Learned (and whom I will now call Innocent) Prelate, will accept thoſe 
little Services I have been able to perform, and will pardon the many Failings, 
"oy I may already haye been guilty of, in his neceſſary and moſt juſt De- 
ence. 


Mr. 


C35 j: 


Mr. Wyxxz's Cloſe of the Lord Biſhop's 
Evidence, on Saturday May c1.1723. 


Mr LoxDs, 


Shall beg your Patience to cloſe our Defence with an Obſervation or two 
I on the Evidence that has been given by my Lord Biſhop ; and I need take 

up the leſs of your Lordſhips Time, becauſe our Witneſſes have fully an- 
ſwered all I opened, and in many Things have exceeded my Inftruttions. 

And for your Lordſhips clearer Apprehenſion of ſo many various and per- 
plex'd Fatts, I ſhall juſt recapitulate what I humbly conceive to have been 
the Subſtance of the Charge againſt my Lord Biſhop, and, as briefly as I can, 
ſtate the Evidence, which we have produced in Order to falſify and diſprove it. 

The firſt ana chief Accuſation againſt his Lordſhip, was founded ou the In- 
formations of Philip Neyno, and therefore the firſt Part of our Proof was as to his 
Credit. Your Lordſhips, I doubt not, remember the Purport of his Informa- 
tion read againſt us, and the many groſs Abſurdities and Inconſiſtencies in his 
other Informations read by us, and Jikewile how fully they have been all dil. 
proved, and the Credit of them entirely blaſted, even from Neyno's own Mouth, 
ſeveral Times repeated and confirmed by three unexceptionable Witneſſes. 
Your Lordſhips have fully heard of the Terrors and Apprehentions he was 
continually under ; becauſe (as he himſelf exprets'd it) he had givea falſe 
Information againſt this Reverend Prelate, and ſo many other innocent Perſons. 
Your Lordſhips have heard the Inducements he had to give thoſe Informa- 
tions, and how often he had declared his Intentions to eſcape, in Order to a- 
void the Puniſhment which he apprehended moſt juſtly due to him, becaule he 
couid not make out the Truth of them. | | 

Two of thoſe Witneſſes (Bingley and Skeen) are ſtill in Cuſtody, and deſtitute 
almoſt of all the Neceſlaries of Fi : 1 ſay, my Lords, they are ſtill in cloſe and 
rid Cuſtody, and conſequently there could have been no Opportunity to 
lead or inſtrutt them in what they ſhould ſay, or ſo much as to be apprized 
before-hand, (which ſurely would have been a reaſonable Liberty) whe- 
ther they could ſay any Thing material or not; and we are only beholden to 
thoſe Lights which the Report of that Honourable Committee has atforded us. 
And all three of theſe Witneſſes utterly unknown to my Lord Biſhop both in 
Perſon and Reputation, as well as his Lordſhip is unknown to them. They 
have not converſed together for ſeveral Months, but yet perfe&tiy conſiſtent 
with themſelves, and entirely ſupported and confirmed by each other. And all 
three declare, they had very early told, and frequently repeated, this Account 
of Neyno to their Fellow Priſoners and Acquaintance, as long as they were per- 
mitted to have Acceſs to them. Mr. Skeez being ask'd in relation to the Dil- 
courſe between him and Captain Parcier, as m the printed Depoſition of Pan- 
cier, App. D- 1. hes denied on his Oath every Word of it. He ſays indeed 
that Captain Paxcier us'd all his Endeavours by Treats and Entertainments to 
| induce him to ſupport his Informations ; but that he never gave him, nor 
could give him any Grounds to ſay any ſuch Thing of him. 

We have ſhewn your Lordſhips, that Mr. Stewart in particular was ſo far 
from patching up, or contriving Evidence (as was objetted to him by the 
Counſel for the Bill) after he had ſeen the Report and Appendix, that he had 
given this whole Account to ſeveral Perſons long before. For he ſays, the 
Things which Neyzo told him were fo ſurprizing, that he could not ſtifte them 
in his own Breaſt. Tho? your Lordſhips, I doubt not, obſerved with what 
Difficulty and Modeſty he was brought to ſpeak out in this publick Manner, 
where his Evidence ſeem'd to reflett on a great and Honourable Perſon, 

Two of theſe Perſons have likewiſe been produced to your Lordſhips. To one 
of whom (Mr. Gordon) he told theſe Matcers ſome Days even before Neyno's 
Death ; and to Mr. Aynaſton ſome conſiderable Time before the Meeting of the 
Parliament ; and we could have called others to the ſame purpoſe, but that we 
were unwilling to give your Lord{hips further Trouble in a Matter which al- 
ready had, as we thought, the fulleſt, the , moſt ſatisfaftory, and conſiſtent E- 
vidence that could be. ' | 46 

The ſecond Head of Accuſation againſt this Reverend Prelate, was upon ac- 
count of the three Letters of the 2oth of April. The two firſt we before ob- 
ſerved to your Lordſhips not to be criminal, if really deſign'd for and addref- 
ſed to the Perſons ſuppoſed. The _ we have likewiſe ſhewn by various 
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Circumſtances and Reaſonings, could not poſſibly be addreſgd to the Pretender, 
whoever wrote it, or whomloever elle it might be wrote to. 

And the Evidence offer'd to prove them to have been dittated or wrote by 
my Lord Biſhop, was firſt by the Subſcription of the common Name of Foxes, 


which they would have to denote his Lordſhip. As to this, 1 doubt not, your 


Lordſhips remer;ber, that even in the Cyphers and Letters that have been 
read, the Name of Jones 1s manifeſtly applie1 (as the Committee themſelves 
have obſerv'd) to mary difterent Perſons; ſometimes to one, and ſometimes 
to another, as the Circumftances there mentioned ſeem'd to give Occaſion, but 
cannot once in any Place, with Reaſon or Juſtice, be applied to my Lord Bithop. 
The next Proot that has been offer'd to your Lordihips, to prove theſe Let- 
ters to have been diCtated or wrote by the Biſhop's Privity, is, from the ill 
State of Health, the Death of his Lady, and the Preſent of a Dog ; Circum- 
ſtances, which they ſay, are applicable to the Biſhop, and to him only. - 
That his Lordſhip did not, nor could poſſibly write or dittate theſe three 
Letters, we have laid before your Lordſhips ſuch a Proof, as the like hardly 
ever was before; and tis impoſſible, in my humble Apprehenſion, for a Ne- 
gative to be more fully proved in any Caſe. Your Lordſhip's have heard the 
great Weakneſs and Inability of this Reverend Prelate at that very Time 
tor all manner of Buſineſs and Converſation. No leſs than fix, it not ſeven 
of his Servants, have ſpoken fully and poſitively to it, That his Lordſhip 
was not able, without their Help, to ſtir, turn in his Bed, or even to perform 
the common and ordinary Offices of Life. One would think, my Lords, 
ſuch melancholy Circumſtances, in themſelves, ſufficient to guard any Man 
from Suſpic1on. | : | 
But the Witreſſes have gone much further ; for they have told your Lord- 
ſhips, that no Stranger approached the Biſhop's Room all that Time; nor 
had any one been, for a conſiderable time before and after the 2<th of April, 


- under his Roof. Even ſome of thoſe Perſons that uſvally were with my Lord 


Biſhop at other Times (as his Son, his Chaplain, and his Son's Tutor) hap- 
pened then all to be abſent at the Elettion of Weſtminſter School. 

One of thoſe Servants, who happens to be a Priſoner with his Lordſhip in 
the Tower, being asked, whether my Lord Biſhop had not put him in Mind of 
theſe Circumſtances, told your Lordſhips, that it was entirely his own Reco]- 
leftion, by caſually taking up the Report, after my Lord Biſhop was gone to 
Bed, and dipping on that Part of it, in which his Lordſhip is charg'd with 
having writ theſe three Letters. Upon which, the next Day (he faid) tal- 
king to his Fellow-Servant, and he agreeing to the very ſame Circumſtances, 
they acquainted the Biſhop with what they had read, and how they could, from 
their own Knowledge and Remembrance, falſity and diſprove that Circumſtance. 

I muſt likewiſe crave Leave to obſerve to your Lordſhips, that four or five 
of theſe Servants that have ſpoke to theſe particular Fatts and T imes, are 
ſtill in Cuſtody, under ſeparate Mefſengers, without any Opportunity to 
converſe together, and were hardly to be found by my Lord Biſhop, when he 
had need of their Evidence; and yet every one of them have been perfetly 
eonfiſtent with themſelves, and one with the other, and all equally poſitive, 

The Biſhop's Coachman, your Lordſhips, I doubt not, remember, tho* now 
under another Influence, and called as Witneſs againſt his Maſter, confirmed 
what they ſaid, and was as poſitive and peremptory in his Teſtimony concer- 
ning this Matter, as far as the Nature of his Employment gave him an Op- 
portunity to make ſuch Obſervations. And upon the whole, I may now with 
more Reaſon, and with greater Confidence, repeat my former Afertion, 
that it is impoſſible for them even to deviſe or frame any Scheme to prove his 
Lordſhip to have wrote or dittated theſe three Letters, but what will be aCtu- 
ally difproved and falſified by ſome Part of the Evidence. 

Another Reaſon, by which *tis proved that his Lordſhip wrote theſe three 
Letters, was, from the Subſcription of the Number 1398, to the Letter ad- 
dreſſed to Jackſon. Which Number Mr. Willes (a Decy rover) fays, denotes 
the propex Name or Title, of a Perſon, beginning with the Letter R. The 
little Time we have had to enquire into this Afſertion, and your Lordſhips 
not permitting ſome Queſtions put by us vo the Decypherer to be anſwered, 
won't enable us flatly to diſprove it. But with Submiſſion to your Lord- 
ſhips, it ſeems impoſſible to affirm even thus much, with any Degree of Cer- 
tainty, and muſt be (as I before obſerved to your Lordſhips) Matter of 
Conjetture only ; and it appears manifeſtly to your Lordſhips by ſeveral Paſ- 


fages occurring up and down in this Correſpondence, not yet decyphered, _ 
| either 


eitler the Art is not ſo infallible; or that Mr. Wiles is not 6 great an Artilt; 
as he pretends to be. FI Oe _— 
But, my Lords, a4mitting ſuch a Number 1n this Cypher does really de- 
note a Perſon's Name,or Title beginning with the Letter R. what a ftrange and 
uncertain Proof 1s that, to fix a Charge of High Treaſon on the Biſhop, when 
there are other Perſons Names and Titles ſound like his, and many others 
which begin with the very fame Letter ; and this not to be admitted as Evi- 
dence in a minute or inconſiderable Circumſtaiice, but in the very Giſt of the 
ſuppoſed Olfence, in the principal Foundation of the Charge, in the only Letter 
that is criminal, and which is ro magnify andimprove the reſt into High Treaſon. 
Another way of proving theſe Letters to have been diftated by the Biſhop, 
was, becauſe another, ſuppoſed. to be an Anſwer to this, mentions the Pre- 
ſent of a Dog. I need not here repeat what Mr. Xelly himſelf has conſtantly 
{aid in his Examination, becauſe, your Lordſhips, I doubt not, remem- 
ber what Mrs. Barnes ſaid ; that Mr. Kelly indeed ſornetimes told her of ano= 
ther Dog that was for the Biſhop, but that ſhe always apprehended that Dog; 
which ſhe had in her Poſſeſſion. was deſigned tor her, and never heard of any 
other Dog that did come from France ; ſhe owns, that ſhe never recavedany one 
Meſſage from the Biſhop.about it, but ſtill kept it, when it was recovered, as her 
own, as long as it lived; and tho” his. Lordſhip never had, nor loved a. Dog in-his 
Life, yet it would have been natural, and good Manners to the Perſon that tent 
it, eſpecially if ſo conſiderable a Perſon as is. ſuppoled, to have made now aud 
then fome little Enquiry about it, if my Lord Biſhop had really known any 
thing of the Dog. HP 
But we have ſhewn your Lordſhips by the ſolemn Atteſtation of Mr. Birming- 
ham, the French Surgeon, that he was the Perſon who gave this Dog (in March 
22.) to Mr. Kelly for Madam Barnes, of whom he had received Civilities in 
Londoy, and for no other Perſon, nor with any other Intent. He likewiſe fays, 
that he never received any ſuch thing as a Dog, or Meſſage from Lord Mar (as 
alledged in the Report) never had any the leaſt Thought of the Biſhop of Ro- 
cheſter, or his Lady, much leſs of making either the one or the other (to both 
of which he was. utterly unknown) any ſuch Preſent. _ 
Your Lordſhips oblecve this to have been a ſolemn notarial At upon Oath, 
of a Perlou not only reputed, but atteſted likewiſe By the Lord of the Seig=- 
neury, to Have been a legal Notary, and to have exercis'd his Office as ſuch 
for ſome time. That the Teftimony of ſuch a Perſon beyond Sea is a good 
and unexceptionable Proof in every Caſe, L need not fay ; or that it has been 
often allow'd here, where no other is. to be had, nor any other Method to 
| Have the Benefit of a Man's Teſtimany that is beyond Sea. And our Witneſs, Rolls. 
Has told your Lordſhips that he bas frequently tranſlated fuch Inſtruments. Rep. 346: 
That he believes it to be the Notary's Hand-writing, and the publick Seal of £2” of £5 
his Office. L nee4 nat, my Lords, have ſaid thus much, for in all Events it WE: 3+ 
muſt furely have been of more Weight in. your Lordſhips Judgments, than 

the Extratt of an [ntormation given. by a. Perſon, infamous. in his Chara&er, 

abſurd and inconſiſtent in. all he ſaid, and without being ſigned or {worn to, 

even by that Perſon. ns * 

But yet this Affidavit of Mr. Birmingham has the more Credit, becauſe his Ma- 
eſty's owu Reſident at. Parix (Mr. Crawford) has been pleas'd toexamine him a- 
out this Matter (being employ*d-by him in his Profeſfion aya Surgeon) and he 

has confirm'd the ſame Account to him, which has been likewife tranſmitted 
and read to your Lordſtvys. £5 ND ES 

Another way of proving my Lord Biſhop to have been concerned in theſe 
Letters, was from the Haud-writing,, which is ſuppos'd to have been. Kelly's, 
and he 1s ſuppoſed'to have been his Lordſhip's Secretary in theſe. Matters: But: 
both theſe Allegations, we think, with Submiſſion to your Lordſhips; are'ſtilt 
utterly-deſtitute of ary proper or ſatisfaftory Proof. * e. x | 

I before obſery'd to-your Lordſhips, that the firſt tiffie the Clerks of the Poſt- 
Office have thade any 2epoſition about the ſimilitude of the Hand-writing, was: 
four and eight Months after they had ſeen the Original Letters; which is 
a little.of the lateſt, ſoexaftly to remember all the little Strokes and Turnings 
of a Per, by which the identity or diverſity of a Hand can only be made out. 
That Malont, the Footman.of Mrs. Barnes, was never calied-updit for his Teſti- 
mony till Jamuery-laſt, that is, nine Months after he had ſeen any of Xetly's. 
Writing, __ con{equently not then. very able: (if ever he was) to form a 
Judgment. OT 1t | | 
J y 6 already. obſerved. to yout Lordſhips, that this was the firſt, and 
the only Inſtance, that any Evidence of the Similitude of Hards vas wer 

" admitted; 
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admitted, but where the Papers pretended tobe in the fame Faud were produ- 
ced and compared in Court; which is ſo far from being the preſent Caje, 
that the Clerks of the Poſt-Office never had any Opportunity of comparing 
the Original of the 2oth of Azguſt, with any one of the three Originals 0: 
the 2oth of April, or with any one of the intermediate Letters, which they 
aftirm to have been in the ſarne Hand; ſo that they are made the ah- 
ſolute and ultimate Judges of this Matrer, without any Poſſibility on our 
Side of detetting any caſual or wilful-Miſtake. * 

And 1 would not again repeat an Obſervation I have before made to your 
Lordſhips, that a great Part of theſe Letters are in Figures, and how much' 
more difficult it is to diſtinguiſh the Hand of one writing in Figures from. 
Words andSyll?bles in Length; becauſe we have ſhewn your Lordſhips, by three 


_ PolitiveWitnetles (well acquainted with Mr. Kelly's W riting, one Of then above 


20 Years, and his School-Fellow) that the only original Letter of the 2oth of 
Auguſt, ſtopp'd at the Poſt-Office, as a Sample to the reſt (and which is the 
only Foundation upon which thoſe Clerks have affirmed theſe three Letters to 
have been Kelly's Writing) really and in fat, was not his, nor like it. This, 
my Lords, we have fully proved by three Witneſſes; and as a Demonſtration 
of what they ſaid, they ſhew'd your Lord{hips, among a Variety of Pa- 
pers produced to them at your Bar, that they could at once diſtinguiſh which 
was Kelly's Hand, which was any thing like it, and which was not. 

We have likewiſe produced to your Lordſtips the ſolemn Atteſtation, 
on Oath, of Alexander Gordon, Junior, the'Son, Banker at Bologne, that no 
ſuch Packet of Letters ever came to his Hands, as mentioned by the Coun- 
ſel for the Bill; and conſequently he could not deliver any ſuch to Talber, 
(who they ſay, called for them at Bologne.) He further depoles, that he never 
had any Buſineſs or Intercourſe with Kelly or Johnſon, nor ever had Acquain- 
tance with any Perſon ſo called, in his whole Life. | 

And we have proved to your Lordſhips, that James Talbor, the tall black 
Man, deſcribed in the Letter printed in the Apperdix, and who is ſuppo- 
ſed to have been the Perſon that called upon Alexander Gordon at Belogne for 
this Packet, was ſo far from doing it, at the Time ſuppoſed, that he was 
at London that very Day, as appears by the unexceptionable Teſtimony of 
Edward Crofton, his Shoemaker, and by the Entries of his Shop-book, to whom 
he accidentally paid a Bill upon that very Day, at his Houſe 1n Loxdop. 

We have likewiſe ſhewn your Lordſhips, by two Witnelſes, Mrs. Xlborn, 
and her Maid Anne Elks, that Mr. Kelly was at her Houſe in London, on the 20th 
of April, (the very Day upon which my Lord Biſhop 1s ſuppoled to have di- 
Aated theſe Letters to him, ) and by agreat Variety of Evidence, impoſſible to 
eſcape any one's Memory, that my Lord Biſhop was 111 in Bed, at Bromley in Kent, 


. anJ Ouod non datur attio in diſtans, is an Axiom of Reaſon as well as of Philoſophy, 


And I muſt humbly ſubmit it to your Lordſhips, that it has not yet, in the 
Jeaſt, appeared by any Shadow of Evidence, that Mr. Kely ever was employed 
by my Lord Biſhop to carry on a Correſpondence ; that he wrote any one 
Letter for the Biſhop, upon that, or'upon any other Occaſion whatſoever. 

That Paſſage in the Letter to Weſton, that ſeems to give Countenance to 
ſuch a Suppoſition, the learned Counſel for the Bill told us yeſterday they had 
waved, andwere angry that we ſhould offer to diſprove that whichthey had not 
proved. But, with Submiſſion to your Lordſhips, tho' they have been pleaſed to 
wave that Part of the Charge againſt my Lord Biſhop, yet as it makes no ſmall 
or inconſiderable Appearance in the Report of that Honourable Houſe, and will 
be ſb handed down to Poſterity ; we thought it proper to give an Anſwer 
to it; and, we hope, it has been to your Lordſhips Satisfattion, and ſtill in 
your Memory. 

The next thing was the Letter to Dubois, and I confeſs my ſelf at ſome Loſs 
to know for what Purpoſe that was read in Evidence to your Lordſhips ; for 
the Counſel for the Bill have not, as yet, made any particular and dirett Uſe 
or Application of that Piece of Evidence, and therefore I ſhall ſubmit it to your 
Lordſhips upon the Obſervations I before made on it. | | 

There was indeed ſome of your Lordſhips Time ſpent in comparing the Seal 
of that Letter, with that which happend tro be taken on my Lord Biſhop's. 
Servant at the Tower; if it was intendedas any Proof, I caunot at preſent Judge z 
however, we thought it proper to follow them in the Courſe and Manner of 
their Proof, and your Lordſhips Yeſterday have fully heard the Danger 
and Uncertainty of admitting ſuch a Proof. Firſt, you have had ſome Ac- 
count from Mr. Eraſmus Lewis, of the known Praice of oe Brockett, who _ 

- y | | h able 
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Manner; that even the Perſon, (whoſe Hand or Sea? it was) ſhould not be able 
to diſtinguiſh it trom his own, , _ OF ageto 1c | 1 

Then we produced to your Eordſhips two Seal-gravers, who fully atteſted 
the ſame thing. Mr. Atkins faid, that he himſelf could make ſuch an 
Impreiſon, ſo as not to be diſtinguiſh'd by any Artiſt, and give it the very 
fame Luſtre, That he could even take an Impretlion from a broken Seal, and 
tho' there would at firſt neceſſarily be ſome little Flaw in it, yet he ſaid he 
could mend it, and then make ſuch an Impreilion trom it, that even an Artift 
could not diſcover it from the Original. 

Mr. Fohnſon, another eminent Seal-graver, likewiſe told your Lordſhips, that 
he could do the ſame Thing : In particular, That he had once ſuch an Im- 
preſlion taken in Paſte by one Mr. Viſembergh, and from that he made another 
Impretlion, ſo perfect and exa&t, that Mr. Y:/embergh himſelf could not diſtin- 


guiſh one from the other : But as to the Seals of theſe two Letters, he doubted 


very much whether they were made by the ſame Seal or not ; and from ſome 
little Strokes in the Head, that were very viſible to any one, tho* not ſo eaſy 
to be expreſſed, he rather inclin'd, that they could not be made from one and 
the ſame Seal. | 

And when your Lordſhips were pleaſed to enquire of them, How ſuch a Thing 
was practicable ? They did not cover themſelves (as their Decypherer did) b 
faying, It would diſcover the Secrets of their Art ; but frankly told your Land. 
ſhips, the very Manner and Method of doing it. 

Their own Seal-graver, Mr. Chri/{:an, owned, That this might be done, al- 
tho? he had never done it : And in the Experiment made on Mr. Ranlns, their 
other Seal-graver, he was once plainly in the wrong, as well as once in the 
right. And it manifeſtly appears from every one of their Teſtimonies, that 
_ this PraQtice of taking Impretlions is very eaſy, And, as one of my Noble 

Lords informed the Houſe, his Footman could do it as well as any cf them ; 
and, as your Lordſhips Yeſterday obſerved, even to deceive Mr. Raulus himſelf, 
who, they ſay, is fo great an Artiſt. And therefore, my Lords, it is a moſt 
dangerous Sort of Proof, and too uncertain at the beſt, to receive any judicial 
Countenance in a criminal Matter, 

So that I muſt humbly inſiſt, that this Part of the Charge againſt my Lord 
Biſhop has not been proved any better than the former ; and that when your 
Lordſhips do conſider the Evidence that has heen given on the one Side as well 
as on the other, as to this particular Charge, we hope you will be of Opini- 
on, that there is no juſt or reaſonable Ground to preſume, that theſe Three Let- 
ters were wrote by Mr. Kelly, and much leſs that they were dictated by my 
Lord Biſhop. | 

The next general Charge againſt this Reverend Prelate, was, the Receivin 
of Two Letters from abroad, in Relation to this Conſpiracy. The Counct 
indee( for the Bill have waved the Letter ſigned Digby, addreſs'd to Wefton, and 
(as I apprehended from them laſt Night) did not now pretend to prove any 
"Thing concerning the Biſhop, under the Name of eto. 

Neither have they as yet pretended to prove, that the other Letter from Mot- 

field to Tllington ever came to his Lordſhip's Hands, or in whoſe Hand-writing 
it was wrote ; tho'if it were the Lord May's ( as it is ſuppoſed) many cf 
your Lordſhips muſt have been well acquainted with it. Nor has it heen yet 
ſaid, that my Lord Biſhop ever returned any Anſwer to it, 
' And as we have now proved, (and fully too, we apprehend ) the Letters of 
the 2oth of April, to which this is ſuppoſed to have been an Anſwer, to be 
a meer Fiction or Impoſition upon the Biſhop; this, which is deſigned as 
an Anſwer to it, muſt | likewiſe fall to the Ground, as Part of the ſame Con- 
trivance.. 

The next and laſt general Charge ariſes from the Coincidencies of Times 
and Names in the intercepted Correſpondence, the more __—y to induce 
your «= Hl Belief, that my Lord Biſhop was really meant by that Cor- 
reſpondence. Og 
| B54 of them I accounted for before, as Truths publickly known, but turned 


by ignorant and malicious Correſpondents to ill Purpoſes, or elſe as abſolute 
Falſities, and maniteſt Miſtakes, 3 D 
L | e 
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. We have ſhown your Lordſhips by various Reaſons, that the fiQitious 
Names ſuppoſed to denote my Lord Biſhop, cannot be applicable to him, 
with any Colour, Truth or Decency ; that there is a great Doubt to be made, 
whether many others of thoſe fiftitious Names were really intended for the 
Perſons ſuppoſed to be denoted by them; and eſpecially, that Fackſon, to 
whom the Letter of the 2oth of April is addreſſed, we have proved by 
various Arguments, and even from thoſe Lights the Committee have afforded 
us, could not potiibly mean the Pretender, whomſoever elſe it may mean ; 
and conſequently that that Letter, ( it it were wrote by Kelly, and dictated by 
the Biſhop) cannot be High Treaſon. 

And as to the Articles of Times, and the Accounts of my Lord Biſhop's 
coming and going, it muſt be owned, they are ſometimes right, but as often 
wrong. | | 

There is no doubt, but the Correſpondents on this Side the Water, whoever 
they were, and whether out of Malice or Vanity, or out of any other Induce- 
ments, apprized themſe]ves as well as they could of the Biſhop's Motions to 
and fro, in order to give the better Colour or Probability to what they ſaid of 
him. But yet it has happened unluckily to them, as your Lordſhips have 
heard, that out of Six or Seyen Inſtances occurring in theſe Letters, Two onl 
are true ; Two of them may be doubted whether true or falſe, becauſe amb1- 
guouſly expreſſed ; but Three of them are groſs Miſtakes, as appears even by 
the Accounts of their own Witneſles. 

And the Miſtakes are the more remarkable, becauſe they all affirm the Bi- 
ſhop to have been in the Country, when he poſitively was not ; whereas it was 
Ten to One, but that the meer Gueſles of a Stranger at that Time of the Year 
had been true z and the rather, becauſe his Lordſhip was really in the Country 
Ten Days to One that he was in Town all laſt Summer. 

There is another Thing remains for me yet to ſpeak to, and that 1s the Inti- 
macy of my Lord Biſhop with Mr. Kelly; which was likewiſe thrown in to 
ſvell the Number of Circumſtances, and as another weighty Argument to induce 
your Lordſhips Belief of the foregoing Matters. 

But has any Thing appeared to your Lordſhips like it, even upon their own 
Evidence? Firſt, a Chairman 1s __ to tell your Lordſhips, that he carry'd 
Mr. Kelly to the Deanery Three or Four Times about Four Years ago, but the 
Biſhop was not once at Home. And a Porter ſays, he carry'd Two Letters 
from Kelly to the Biſhop ; one of them about Chriſ{mas laſt was Twelve-Month, 
and the other Letter ſome Time before that, but received no Anſwer in Wri- 
ting, nor Meſſage, but only his Service to Mr. Kelly. But there is one extraor- 
dinary Circumſtance, which ſhows him, I confeſs, to bea very willing Evidence, 
though not ſo very likely and credible; that 1s, that this Porter, dirty as he 
muſt ” in the Midſt of Winter, deliver'd his Meſlage to the Biſhop in his Bed- 
Chamber. 

And Malore, the Perſon that uſually attended Mr. Kelly, and went on his Fr- 
rands, was asked to the ſame Purpoſe ; and one might have expected that he 
ſhould have given ſome Account of it, and had been often employed on Errands 
to and from the Deanery : But I ſubmit 1t to your Lordſhips Memory, whether 
he did not fay, that he never was at the Deanery 1n his Life-time, nor did know 
to this Day where it ſtood ? 

Mrs. Killborn, with whom Mr. Kelly had lodged a conſiderable Time, ſays, 
ſhe remembers a Meſſage once came to Kelly from the Biſhop; but poſitively de- 
nics, that my Lord Biſhcp's Coach ever came to fetch Mr. Kelly at her Houſe, 
as that Honourable Committee have been pleaſed to affirm in their Report. 
And I appeal to your Lordſhips Memory, Whether Mrs. Barnes, whom the 
Counſel for the Bill think ſo credible a Witneſs in ſome other reſpe&ts, and 
with whom it muſt be confeſ'd Kelly frequently lodged, was rot equally poſt- 
tive in this Matter, and that ſhe did not believe there cculd be any Friendihip 
or Intercourſe between the Biſhop and Mr. Kelly without her knowing of it. 

Thus the ſuppoſed Intimacy and great Acquaintance between my Lord Bithop | 
and Mr. Kelly and upon their own Evidence. And I beſeech your Lordſhips 
to conſider, what Sort or Degree of Proof all this can potl:bly amount to. But 
wehaveſhown your Lordſhips the direct contrary, by no leſs than Ten Witneſles, 
Servants tv my Lord Biſhop, ſome or other of which were always with him, 
whether he was in Town or in the Country, and every one of them has hved 
with his Lordſhip above Two Years; and they fay, as it were with one T0 
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that they don t remember any ſuch Perſon or Name as Kelly or Johnſon coming to 
_ the Heuſe; as they muſt have remember'd him, they ſay, if he had been 
frequent 11 his Viſits or Meſlages, and ſome of them ſay, they uſually 
wiote down the Names of thoſe that did come ; and the Coachman in par- 
ticular, who has liv'd Four Years with his Lordſhip, and appears now as 
Evidence againft the Biſhop, and therefore cannot be ſuppos'd partial to him 
in his Teſtimony, 1s yet as poſitive and peremptory, that he never ſaw 
Mr. Kelly, or Fob»ſon, at his Maſter's Houſe, in all his Time. And being 
carry'd to the Tower by a Meſlenger, to ſee if he could recolle& his Face, then 
frankly own'd, He had never ſeen his Face before, And being aſked, How he 
could pretend to know all Perfons that came to the Houſe, whoſe Buſineſs was 
at the Stables ? He told your Lordſhips, That he was as often in the Houſe, 
us'd to wait at the Table when Company was there ; and that let him come 
which Way he would, he ſhould have ſeen him coming or going, or have 
heard of him in the Family, it he was a Perſon that had frequented his Ma- 
ſer's Houſe. ; 


p Some of the other Servants likewiſe ſpoke as fully to theſe Circcm- 
ances. 

We have likewiſe ſhewn your Lordſhips by Mr. Pope, who has been for theſe 
Two or Three laſt Years, the moſt conſtant Companion of his Lordſhip's Hours ; 
Two or Three Days, he ſays, almoſt in every Week, and an Hour or two al- 
moſt in every of thoſe Days : That his Lordſhip generally fat in one Room, 
which I think was his Bed-Chamber ; that he was admitted to him at all Hours, 
and into all Companies, and never found the Diſcourſe change at his coming in. 
That his Lordſhip never in the leaſt diſcover'd any Thoughts or Intentions like 
thoſe now charged upon him ;z but had heard occaſionally many Things drop 
from the Biſhop, of a Tendency dire&ly contrary : And to this we might have 
called many others, if it were neceſſary. 

We were likewiſe ready to lay before your LorJſhips, ſeveral laborious and 
intricate Searches, ſeveral Publick Buildings, and Controverſies in Matters of 
Literature, with different Perſons, which my Lord Biſhop was engaged in 
laſt Summer ; and would have been a full Employment for ſome Mens whole 
Lives : But your Lordſhips did not think it neceſſary ; being ( as we hope) 
fully ſatisfied and convinced of my Lord Biſhop's Innocency, by that Variety 
of Proof which we had before made. 

There are, my Lords, ſome other Obſervations that might be made ; but ' 
have been, I doubt not, already much better taken notice of by the Learn- 
ed Gentleman that ſpoke before me : And I think this is the Subſtance and 
Purport of the Evidence that has been hitherto offer*d on both Sides. q 

What the Ifſue or Sueceſs of this long Hearing may be, I know nct ; That is 
in your Lordſhips Pleaſure only to Determine; to Acquit, or to Condemn : 
But. I hope you will ſay, We find in him no Fault at all. | 

The Proof which has been againſt the Biſhop, (if it can deſerve that Name) 
has neither been ſuch as 18 reaſonable in it ſelf, nor agreeable to the known 
Rules and Proceedings of Law ; but chiefly by Probabilities, Circumſtances, 
ConjeQtures and Suppoſitions : Whereas we have encounter'd and diſprov'd even 
them, by far greater Probabilities, much ſtrouger Circumſtances, and alſo by 
ſich Evidence, as would be convincing and ſufficient in any Court of Law or 
Equity within the Kingdom. I 

And, upon the whole, I hope I may venture to affirm, That there does not 
now remain the leaſt Suſpicion of the Charge brought againſt the Biſhop ; not 
even a Suſpicion of a Suſpicion of High-Treafon ; not one probable Probabi- 
lity, or one preſumptive Preſumption : T mean, That there is not now re- 
maining before your Lordſhips, the leaſt Degree of Probability, or the very 
loweſt Sort of Preſumption that 1s known in Law : And therefore, ſhall hum- 


bly conclude with the fame Prayer Sir Conſtantine Phipps has made befare me, 
That your Lordſhips will reject this Bill. 


F-N--F.'$ 


N. B. Immediately after the foregoing Defence, the Lord Biſhop of Rocheſter made his own © 
Speech, which will be publiſhed in due Time. And the Monday following Mr. Reeves, 
one of the Counſel for the Bill made his Reply, and produced ſome new Evidence. To 
which the Counſel for the ſaid Lord Biſhop were permitted to rejoyn ; and then 
Mr. Wearge, the other Counſel for the Bill, concluded, | 
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